United States Court of Appeals 
for the Second Circuit 



APPENDIX 




United States CEmtrt of Appeals 

FOR THE SECOND CIRCCIT 


KAMA RIITA MI SIC, INC., 

Plaintiff-Appr llant, 

—against— 

MS. MELANIE SCIIEKERYK, 

Dt ft ndant-Appellee, 

—and— 

MS MELANIE SCIIEKERYK and 
PETER SCIIEKERYK. individually 
and d I) a AM ELAN IE MCSIC, 

_ Defendants. 

MELANIE SCIIEKERYK, 

Countcrclaimant-Appt lire, 

—and— 

Ms. MELANIE SCIIEKERYK and 
PETER SCIIEKERYK. individually and d h a 
AM ELAN IE MCSIC and TWO PEOPLE MCSIC, 

Counterclaimants, 

—against— 

KAMA RII’PA MCSIC, INC., 

Counti rdtfrndant-Appellant, 

—and— 

KAMA SCTRA MCSIC. INC. and 
BCDDAH RECORDS, INC., 

_ Counterdefendants. 

OX APPEAL FROM AN ORDER OF THE EXITED STATES DISTRICT COURT 
FOR THE SOUTHERN* DISTRICT OF NEW YORK 

1 73 Civ. 3789) 


JOINT APPENDIX 


EMIL KOBRIN KLEIN k GARBCS 

A florin i/s for 

J’laintiff-Countr rth ft ndnnt-A ppt llant 
' 540 Madison Avenue 
New York, N. Y. 

SANDOR FRANKEL 
Attorney for 

Dr fendants-Cauntcrclaimants-Appellees 
225 Broadway 
New York, N. Y. 



PAGINATION AS IN ORIGINAL COPY 



INDEX TO JOINT APPENDIX 


Docket Entrees AiA 

Complaint 1A 

Exhibit 1 - Agreement Dated August 24, 1971 8A 

Sheriffs Levy HA 

Order of Attachment 12A 

Affidavit in Support of Order of Attachment 14A 

Affidavit of Martin Garbus in Opposition to Motion 

to vacate the Order of Attachment 19A 

Exhibit A - Verified Complaint 27A 

Exhibit B - U.S. Marshals - Service 42A 

Exhibit C - Newapaper item - Neptune, N.J. 43A 

Exhibit D - Settlement Agreement 44A 

Affirmation of Harley I. Lewin in Reply to 

Affirmation in Support of Motion to vacate 

Order of Attachment and Levies thereunder 49A 

Exhibit A - Order of Attachment b4A 

Affidavit of Harley I. Lewin in Support of 

Application for Attachment against Defendant 

Three Dog Night, Inc. 67A 

Undertaking on Attachment 72A 

Affidavit of Arthur Kass in Opposition to Motion 

to vacate Attachment 75A 

Exhibit A - Royalty Statement 80A 

Affidavit of Marlene H. Linder b3A 

Affidavit of Joseph E. Zynczak 84A 

Affidavit of Attempted Service of Marguerite A. 

Stenson °7A 

Reply Affidavit of Sandor Frankel 89A 

U.S. Marshals Service (same as page 42A) 106A 

Letter of Sandor Frankel to Martin Garbus 

dated September 13> 1973 107A 

Letter of Lewis M. Bachman to Kama Rippa 

Music, Inc. dated September 20, 1973 108A 

Affidavit of Robert L. Casper in Support of 
Order to Snow Cause to vacate Order ox 
Attachment and Levies thereunder 


109A 



II 


Affidavit of Martin Garbus 

Affidavit of Service of Marguerite A. Stenson 

Motion to Vacate Order of Attachment 

Summons 

Complaint 

Notice fo Cxoss-Motion for Summary Judgment 

Affidavit of Sandor Frankel in Support of 
Cross-Motion 

Answer and Counter Claims 

Songwriter's Agreement 

Agreement uetween M. Schekenyk, P. Schekenyk, 

Amelie Music, and Arthur Kass 

List of Compositions of Melanie Schekenyk 
delivered to Kamma Rippa Music, Inc. 

Postal Receipt special delivery dateu 
August 12, 1974 

Letter of Lewis M. Bachman to Kama Rippa 
Music, Inc. dated August 23 » 1973 

Order to Show Cause on Motion to Vacate 

Order of attachment and Levies thereunder 

Affirmation in Support of Motion to Vacate 

Order of Attachment ana Levies thereunder 

Receipt for Letter from A.G.A.C. September 20, 1973 

Letter of Lewis M. Bacnman to Kama Rippa dated 
September 20, 1973 

Receipt from A.G.A.C. dated September 24, 1973 

Letter of Lewis M. Bacnman to Kama nippa 
Music, Inc. datea September '^4, 1973 

Motion to vacate Order of Attachment 

Order of Attachment 

Order Vacating Attachment 

Letter of Lewis M. Bachman to Kama Sutra 
March 2, 1973 

Postal Receipt dated March 2, 1973 

Letter of Peter M. Thall to Kama Rippa Music, Inc. 
dated April 11, 1973 

Letter of Agreement Amelanie Music to Kama Rippa 
Music, Inc. dated April 13, 1973 


I 32 A 

133A 

134A 

I 36 A 

137A 

142A 

144A 

164A 

195A 

201A 

204A 

20 ^A 

206A 

207A 

209A 

234A 

235A 

236A 

237A 

238A 

240A 

243A 

244A 

245A 

246A 

247 A 



Ill 




Discription of Services of Sandor Frankel 

Affidavit of Arthur Kass in Support of Motion 
and Opposition to Defendant's Motion for 
Summary of Judgment 

Exhibit 1 - Affidavit of Arthur Kass 

Exhibit 2 - Affidavit of Joseph E. Zynczal: 

Affidavit of Harley I. Lewin 

Affidavit of Marguerite A. Stenson 

Reply Affidavit of Sandor Frankel 

Exhibit 1 - Letter of Emil, Korbin, Klein & Garbus 
dated August 29, 1973 

Exhibit 2 - Letter dated September 13, 1973 
addressed to Martin Garbus 

Exhibit 3 - Royalty Collection Plan dated 
June 19, 1966 

Exhibit 4 - Questionaire for Publishers dated 
June 19, 1968 

Basic Agreement dated June 19, 1968 

Exhibit 5 - Letter dated October 27, 1970 signed 
by Saul R. Maslan 

Exhibit 6 - Letter dated September 13, 1973 addressed 
to Martin Garbus 

Exhibit 7 - Letter dated September 26, 1973 
addressed to Kama Rippa Music, Inc. 

Exhibit 8 - Affidavit of Melanie Schekeryk 

Exhibit 9 - Reply to Counterclaim 

Exhibit 10 - Letter dated January 4, 1971 
addressed to Miss Melanie Safka 

Exhibit 11 - Photograph entitled "Another Side 
of Melanie" 

Exhibit 12 - Affidavit of Robert L. Casper 
Exhibit 13 - Affidavit of Frederick V/einberger 
Exhibit 14- Order Granting Motion to Dismiss and 
Denying Substituted Motion by Plaintiff 
Exhibit 15 - Letter dated November 16, 1973 


248A 

253A 
266 A 
271A 
273A 
308 A 
310A 

339A 

341A 

341A 

342A 

343A 

345A 

346A 

347A 

350 A 

358A 

36 IA 

364a 

365 A 

368 A 

370A 

372A 


IV 


Supplementary Affidavit of Harry I. Levin 
Supplementary Affidavit of Sandor Frankel 
Letter of Peter M. Thall dated 6/27/73 
Letter of Marten Garbus dated 7/10/73 
Letter of Peter M Thall dated 7/12/73 
Letter of Peter M Thall dated 9/17/73 
Letter of Martin Garbus dated 7/19/73 

Excerpt from Affidavit of Harley I. Levin dated 10/9/73 
Notice of Entry dated 7/24/74 
Order and Judgment dated 7/16/74 
Opinion of W. Knapp,D.J. dated 6/17/7*+ 

Notice of Motion 

Affidavit of Fred J Halsey in Support of Motion 

Exhibit A-Affidavit of Arthur Hass in Support of Motion 

Letter of Peter M Thall to Kama Rippa dated 8/16/73 

Writers Royalty Statment from l/l/73 to 6/30/73 

Publisher Performance Record Radio, Television 
and Wired Music l/l/73 and 3/ 31/73 

Publisher Performance Record, Radio, Television 
and Wired Music 3/1/73 and 6/30/73 

Exhibt B 

Affidavit of Joseph Zynczak 

Exhibit C/ A . w . . 

Affidavit of Stanley R Poses in Support of Motion 

Exhibit D 

Letter of Howard N. Beldock 

Exhibit E ^ 

Affidavit of Morris Levy in Support of Motion 


375A 

385A 

395A 

396a 

397A 

398a 1 

399A 

looa 

402A 

4o4a 

U13A 

431A 

*+33A 

443 A 

450 A 

451 A 

454a 

455A 

456 A 
462A 
468a 
4 69 A 



474a 

479A 

484a 



Affidavit of Philip Kahl 
Affidavit of Jeffrey A Framklin 
Affidavit of Irvin Schuester 
Affidavit of Martin Gar-bus 

Exhibitl Report of Register of Copyrights, 1973 

Notice of Appeal to Circuit Court of Appeals 
dated 7/26/74 

Affidavit of Harley I Levin 

Order of Judge Whitman Knapp dated 7/30/74 


485A 

488a 

489A 

491A 

494a 





A-1A 
















by 3rd.pty.def t. Budda b R e t e r d ^ — 

.davit A notice of motion Re_:— T — — 


;^TI5!i23J?i le 4.ANSwi;A to 3rd.pty. 


B- 1 A 

1 * * 

RIPPA MUSIC,INC. -v- MS. MELANIE SCHEKERYK, et ano. 


78 CIV. 3789 

JUDGE KNAPP 


PROCEEDINGS 


IK3T-73 P iled complaint and issued summons.____ 

aj>.2 8-73 Filed summons with marshals return^ Served;- 

»« m »* 1 * fcifcB . — ~= 

kt. 15-7 j Filed pltff's notice oldiamissal pursuant -to rule-41 <*)-!-.—,- 

~T I So ordered. Knapp, J -- - 

At. 11-73 Filed deft s ANSWER & counterclaims--- 

)$fc.ll-73 t Filed deft T s/counterclaimants notice to tke deposition of- p l tff -r- ——■ 
JSrr2ZT-73 FiTedJdeJtTs affidavit A notice of motion to restore action to trl 
73.Filed Order that deft's motion to vacate the order of ***"*-**?£*-*± 
granted A the substituted motion by 

order dismissing the complaint is denied, bo ordered. Knapp 
Gv724-73T Filed stip A order that depositions noticed by dajts_counterclaims 

-1-are add, to U-27-73.. So ordered. Knapp.J. (Filed 10-_29rm__ 

lov.20-73tFiTed Supplemental summons with marshals r e tur ns S erv ed;-_- 

_Kama J*tpa.„Muai<Llnc^ by San dor Frankel-on 10 -1 8 -7 3^— 

•ov. 20-73" Filed Supplemental summons with marshals return! Served;- 

f Buddah Records' by^Sandar Frankel-on 10-18-73. 

* I _ (Both above summons filed on 11*7-73)-—- 

iavl28-73IF lied pltf f' s reply to c o unt e r claims. -———--- - TT 

lov.28-73 Filed ANSWER to 3rd.ptv.complaint by 3rd.pty.deft. Kama Sutra Ifestt 


to dismiss the 3rd.pty.xomplaint r e t . 12^21-73.- 
>ec.20-73 iF lXe d pltfPs A 8rd.pty .deft's affidavit Anotice 


of motion to atr: 


jury demand ret. 1*4-74.__ ____— 

>5^719-73 {Filed deft f s (Amelanie Music_& Two People Music) demand for jury-tria 

lan. 4 -74 Filed deft's notice to take deposition of Kama Rippa Ifcisic, Inc.- 

Jan.9-74 Filed stip A order that all depositions before trial are adj ourn ed,— 


ilea oeic s nuuwc uu ue^oiuauu -- "■ = --- — 

iled stip A order that all depositions before trial-are adj ourn ed , — 

__ _ e 

Music for dismissal of claims against than. Knapp.J.- 

Jan 17-74*Filed interroos to defts and 3rd ply pltffs' countexclaiaante.- 

eh^14-74 1 Filed stip A order that defts/counterclaimants reaue&t to prod uc e , 
j_ s ad j... until 15 days aftjr decisions are rendered on- pending , 

motions to dinU-ss A summary judgment. KNA PP,J .- — - 

Tun . 19- V ' ' r ”'.’: T I.' [,j?_ ' MH~3: V ari ous motions are ^ j -before the cou rt .— I y — 

shall dQdl only with Ilelanie*s motion mt summary ju d gm e nt - on-he; 
second-4 third counterclaims against Kama.Summary ^ judgmenfe-will-r- 
be granted to Ilelanie on her second £ third counterclaims againe 1 
Kama, Ilelanie moves for summary .judgment on. her fifth- countered, 
against Kama. Rippa. 'lotion denied.Her sixth counterclaim tc-demai 
damages, the motion to dismiss is granted. Decision is reserved 

__ on the motion to strike -lelanie's demand for -jury trial. 

- Settle order on ’five days UOtlOfT mAh 

Ulia/74 Filed JUDGMENT- that the cros s -motion, of Melanie Schekeryk for sunm 

Judgment on the second counterclaim asserted- by Melanie Schek 
_ j against Kama Rippa Music, Inc. U-gr anted; t hat the cross-mot i 

_ Melanie Schekeryk for summary judgment on the third countered 

- I asserted by Melanie Schekeryk against Kama Rippa Music,Inc r i 

- 1 .’’.ranted,ecc. Knapp,J. _ 


;ru.<i aiHSL VSB uSJSW 
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73 Cir.3789 KAMA RIPPA MUSIC,INC. VS. MS MELANIE SCHEKffilK ET 
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jyOGEKNAPP 


DATE 


PROCEEDINGS 


Jnl H-7L 


jc^ M )jqdgpirot;»o< tifirAng orc ter.staying ita exac otiop.All anch re lief l« denied. 
4_Th e wotion la in all respects denied.So orde red.KnApp,.T.(«n'> 


Tul " 26 -it 


T 7.7-7% 


_ed pl tff /c_ _ _ 

of 7/22 774. mailed copies. 


Filed p1tff/counterdefendant 


_ ■ f i 

not ice of appeal frora fu dgnentT 


^iT c °Py notice of en try of O rder & judgment filed. 

7-13-74 


TTl eel Pit f ¥ 's_T T otTre oFTAppcal from Order“<Jated T/lf)774“ which* 
denied reargument of Courti Order a"n3^Ju3gmeht~o, 
granting fie Ft -counterd aimnnt Ms .Me 1 arfl'e" "STcheker yk 1 sT 


a 


___ ■ _ __ ____ _____- - - -- » »*-» • 1 IV- AN- 

cro.j.> mot ion For sunonnry judgment on l?h<T&Tr(T rnnnrprrT^mfl , "i 

nT ♦ r r onim»-/M»«T/» P. r - “Tr««. _ V 5 * f _ \/. J _ 7 1 ¥_ - - —/t rrr ^ *-• — •— — — y- 

dSan ob 


pftfr count ef'TeTE Tame Tip pa Music Inc. 
'■rankd . FsnVon T/71774) -- 


!ai led not Ices f 


. / y »—— 

SepV9-74“Filed deft *s/Counter-claimants affidavit & notieeof motion Co hob 

__]_.*«“* Ripp« Music in contempt ret.before Knapp,j. 

Oct. 2-74 Filed notice that record on appeal lias T>een certified”& tranaaitot 

_ to the U.S.C.A. on this 2nd. day of"Oct. 1974. 

Oct.i-74 | Filed affidavit of J.Marsicano in opposition to motion bv~deft777 
Counterclaiman Re: Contempt, 

Oct.3-74 Filed affidavit of Fred J. Halsey,Jr, in opposition to 


- -j -—— ' j . i laAocjr jji 

_ i _ deft/counterclaimant Re; Contempt, _ _ i 

0 C ^ , ^®*14 Filed pltff 8 /Counterdeft 1 s affidavit & notice of motion for orde 

_ | resettling courts judgment entered 7-18-74. ret.bafore 

Knapp,J. U 

Oct•22-74. Filed affidavit of Sandor Frankel in opposition to motion 

Qct. 21-74 Filed stip & order on motion by Melanie Scnekeryk ^r an ori_ 

|_ holding Kama Rippa Music, Inc. in contempt, as indicated.KnappV. 
Qet.24-74jFiled MEMORANDUM DECISION #41360; Pltff. Kama Rippa movea'to 
_ _ i_ resettle the "Order & Judgment of this court, filed July UU9p 
- j Kama Rippa's motion is accordingly denied. So ordered. Fnfp..f^ 
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I £*9—OLnoion,, Supremo Court, without NoUr*. 


^tiprcmt Court of tfjr &tatc of tfcls Bock 

COUtttp Of NEW YORK 


Juuuft Ulumdihg Inc l. * B 

DO L ,ounce HUCI^ 


KAMA RIPPA MUSIC, INC., 


against 


Plaintiff 


MS.MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMLLANIE MUSIC, 


Plaintiff designates 

New York County 
as the place of trial. 

Aumnion* 


Defendant S 


Plaintiff resides in 
New York 


County. 


To the above named Defendant S: 

<£?ou arc tjeveby ^untwoneb . 

a can „ . ,U " U,li:U ro answer th ' complaint in this action, and to serve 

^ranceZ\L7^ With *"* SUm ™ ns ' f0 « ««** « 

cl the dey cl service: end in car. cl yen, hi,ere tc L “ "" S SJWm °" s ‘ 

* deled, let the .del den, Jed in thZL\Z " * “*» 

Dated, September 17 19 73 

NOW York, Net, York EMIL, KOBRIN, KLEIN & GARBOS 

Attorney for Plaintiff 
Office and Pon Office Addtest 

540 Madison Avenue 

New York, New York 10022 

(212) 688-6040 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


KAMA RIPPA MUSIC, INC., 


Plaintiff, 


-against- 


MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 


Index # 


VERIFIED COMPLAINT 


KAMA RIPPA MUSIC, INC., by its attorneys, Emil, Kobrin 
Klein & Garbus, complaining of defendants herei, alleges: 

AS AND FOR A FIRST CAUSE OF ACTION 

FIRST: Plaintiff, KAMA RIPPA MUSIC, INC. (hereinafter 
"KR Music"), is a corporation organized and existing under the 
laws of the State of New York, having offices at 810 Seventh 
Avenue, New York, New York,and is principally engaged in the 
business of music publishing. 

SECOND: On information and belief, defendants are 
residents of the State of New Jersey and do business therein as 
entertainer, producer, artist manager and song writer. All 
defendants do continuing business in the State of New York. 

THIRD: Defendant AMELANIE MUSIC is, on information and 
belief, the assumed name under which defendants MELANIE 

SCHEKERYK and PETER SCHEKERYK jointly conduct their music pub¬ 
lishing business. 







FOURTH: On information and belief. Defendant AMELANIE 
MUSIC owns, controls, administers and otherwise does business 
in the musical compositions written by defendant MELANIE SCHEKERYK, 

FIFTH: On or about May 31, 1968, plaintiff and defendant) 
entered into a CJ-Publishing Agreement, whereby defendants and 
. plaintiff agreed to co-publish certain compositions written by 
defendant MELANIE SCHEKERYK. 

SIXTH: On or about May 31, 1968, plaintiff and defendant! 
entered into an Exclusive Songwriters Agreement whereby defendant 
MELANIE SCHEKERYK agreed to furnish exclusive songwriter’s service! 
j t0 KR MUSIC and defendant AMELANIE MUSIC, Jointly. 

SEVENTH: On or a bout August 24, 1971, in complete 
i settlement of the obligations of the aforesaid Co-Publishing 
j A S reeraent and Exclusive Songwriters Agreement, both as amended, 
j and further . as partial settlement of then ongoing litigation 
| between the parties hereto, Plaintiff and Defendants agreed that 
j certain compositions wholly written by Defendant MELANIE SCHEKERYK 
would be delivered to Plaintiff for publishing and that, within 
two (2) years of August 24, 1971, Defendant MELANIE SCHEKERYK 
would record and release three (3) of those compositions delivered 
pursuant to said Settlement Agreement. A copy of said Settlement 

I 

Agreement is annexed hereto as Exhibit "1." 

EIGHTH: On or about the 27th day of June, 1973, Peter 
. M. Thall, Esq. of Robert L. Casper, P.C., attorney for Defendants, 
j advlsed Plaintiff KR MUSIC that, of those compositions then 
delivered to plaintiff KR MUSIC for publishing pursuant to the 


2 



aforesaid settlement agreement. Defendant MELANIE SCHEKERYK had 
recorded three compositions.namely: "I Almost Forgot," "Moonbeam" 
and "Let Him See Your Smile" in partial satisfaction of her 
obligations pursuant to said Settlement Agreement. 

NINTH: Co or about the 12th day of July, 1973, in 
response to a prior inquiry of Plaintiff's counsel, said Peter 
M. Thall, Esq. advised Plaintiff's counsel that Defendants saw 
no obligation to release the aforesaid three (3) recorded com- 
positions, 

I 

. * 

TENTH: As of the date of this Complaint, Defendants 

have not released for public sale and distribution any one of 
said three (3) recorded compositions and, on information and 
belief, are not to release any of such compositions prior to the 
expiration of the two year period provided for in said Settlement ! 
Agreement. 

ELEVENTH: Paragraph "5" of said Settlement Agreement 
provides that if such three (3) recordings are not made and 
released then Defendants would pay to Plaintiff the sum of 
$25,000 per composition or a total of $75,000 as liquidated 
damages. 

TWELFTH: Plaintiff is entitled to liquidated damages 
of $75,000 by reason of the failure of Defendants to record and 
release the aforesaid three (3) compositions. 

AS AND FOR A SECOND CAUSE OF ACTION 

THIRTEENTH: Plaintiff repeats and realleges each and 
every allegation contained in Paragraphs "FIRST" through "ELE¬ 
VENTH" of this Complaint as if fully recited herein. 

- 3 - 
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FOURTEENTH: By reason of their refusal to record and 


release said three (3) compositions Defendants have breached 
and violated their Settlement Agreement with Plaintiff of August 
24, 1971. 

FIFTEENTH: By reason of the foregoing facts Plaintiff 
has been damaged in the amount of $500,000. 

AS AND FOR A THIRD CAUSE OF ACTION 

SIXTEENTH:- Plaintiff repeats and realleges each and 
every allegation contained in Paragraphs "FIRST" through "ELE¬ 
VENTH" of this Complaint as if fully recited herein. 

SEVENTEENTH: At the time of entering into said Settle¬ 
ment Agreement Defendants were fully aware that Plaintiff would 
not make any monies from said three (3) compositions unless 
Defendants caused their release and sale, and, in fact, Plaintiff 
contemplated the release of said three (3) compositions in com¬ 
puting the value of said settlement. 

EIGHTEENTH: Plaintiff relied on the understanding that 
said three (3) compositions would be released by Defendants and 
in reliance on such understanding entered into said Settlement 
Agreement of August 24, 1971. 

NINETEENTH: Upon information and belief, in fact and 
to the knowledge of Defendants, Defendants at the time of enter- 
ing into said Settlement Agreement did not intend to record and 
release any of the compositions delivered to Plaintiff pursuant 
to said Settlement Agreement. 

TWENTIETH: By reason of the foregoing. Plaintiff has 
been damaged by the acts of Defendants in the amount of $500,000. 


- 4 - 










6A 

AS AND FOR A FOURTH CAUSE OF ACTION 

TWENTY-FIRST: Plaintiff repeats and realleges each 
and every allegation contained in Paragraphs "FIRST" through 
"ELEVENTH" of this Complaint as if fully recited herein. 

TWENTY-SECOND: By reason of the dispute and adverse 
contentions as aforesaid, a judicial determination of the dispute 
is desirable and necessary for the Plaintiff and the Defendants. 

TWENTY-THIRD: Plaintiff has no adequate remedy at law. 

WHEREFORE Plaintiff prays for the following relief: 

1.. Judgment on the First Cause of Action against the 
Defendants, jointly and Individually, in the amount of $75,000, 
together with costs and disbursements of this action. 

2. Judgment on the Second Cause of Action against the 
Defendants, jointly and individually, in the amount of $500,000, \ 
together with the costs and disbursements of this action. 

3. Judgment on the Third Cause of Action against the 
Defendants, jointly and individually, in the amount of $500,000, ! 
together with the costs and disbursements of this action . 

4. Declaratory judgment on the Fourth Cause of Action, 
pursuant to the Civil Practice Law and Rules, declaring the 
rights and other legal relations of the parties in respect to the 
matters set forth In the Complaint, ard that said Declaratory 
Judgment specify the following: 

A. Whether the Defendants have satisfied the Set¬ 
tlement Agreement of August 24, 1971 by merely recording said 
three (3) compositions and subsequently refusing to release 
them for sale; and 

- 5 - 
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B. That the Plainti/f\>ave such other different 
and further relief and declaration of the rights and legal re¬ 


lations of the parties to this action as to the Court may seem 

proper and necessary. 

Dated: New York, New York 

September 17, 1973 Yours, etc.. 


EMIL, KOBRIN, KLEIN & GARBUS 
Attorneys for Plaintiff 
Office and P. 0. Address 
• 540 Madison Avenue 

New York, New York 10022 
(212) 688-6040 

STATE OF NEW YORK ) 

) 88. I 

COUNTY OF NEW YORK ) 


1 




ARTHUR KASS, being duly sworn, deposes and says that 
deponent is the President of KAMA RIPPA MUSIC, INC., plaintiff, 
the corporation named in the within action? that deponent has 
read the foregoing Complaint and knows the contents thereof; and 
that the same is true to deponent's own knowledge, except as to 
the matters therein stated to be alleged upon information and 
belief, and as to those matters deponent believes it to be true. 
This verification is made by deponent because plaintiff is a 
domestic corporation. Deponent is an officer thereof, to wit, 
its President. The grounds of deponent's belief as to all matters 
not stated upon deponent's knowledge are as follows: materials 
contained in file. 



ARTHUR KASS 


Sworn to before me this 
17th day of SeptemJ»^r, 1973 



I. LFWIN 

^Notary Public. Slate of NewVor* 
No. 31 7531463 


Qualified m New VOfh County . 
Comnvebon Ixpire* March 30, 197 mi 
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Exhibit I 
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The Kama Eatra firocip 


BUDDAH RECORDS. INC / KAMA-SUTRA RECORDS. INC 
BUDOAH MUSIC INC / TENDER-TUNES MUSIC CO , INC / KAMA-SUTRA MUSIC CO . INC / KAMA RlPPA MUSIC INC 

1680 BROADWAY, NEW YORK, NEW YORK. 10019 / PHONE (212) SU3-B900 


August 24, 1971 


Ms. Melanie Schekeryk, 

Mr. Peter Schekeryk, and . 

Amelanie Music 

c/o Robert Casper, Esq. 

1780 Broadway 

New York, New York 10019 

Dear Melanie and Peter: 

Reference is hereby made to our Co-Publishing Agreement of May 31, 
1968 and our Exclusive Songwriters Agreement of May 31, 1968: 

In connection therewith, we hereby agree that the delivery of a 
total of twenty (20) musical compositions wholly written by Melanie 
Schekeryk to us under and pursuant to a Songwriters and Co-Publish¬ 
ing Agreement aforesaid, and as an addition to musical compositions 
previously delivered by Melanie Schekeryk to Kama Rippa Music, Inc., 
shall satisfy the delivery requirements with respect to compositions 
written by Melanie Schekeryk. 

We hereby accept the said twenty (20) compositions in full and 
complete satisfaction of Melanie Schekeryk's remaining obligations 
under the Songwriters Agreement and the Co-Publishing Agreement and 
any and all extensions of said Agreements. 

You agree to deliver to us lead sheets and lyrics for the aforesaid 
compositions and cooperate with us in connection with our taking 
necessary steps to copyright and protect same. 

Melanie Schekeryk hereby agrees to record, within two (2) years 
from the date of this Agreement, not less than three (3) of the 
said twenty (20) musical compositions to be delivered hereunder. 
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The Kama Scitra fircap 


BUDDAH RECORDS. INC / KAMA-SUTRA RECORDS. INC 
BUDDAH MUSIC, INC / TENDER-TUNES MUSIC CO . INC / KAM A-SUTRA MUSIC CO . INC / KAMA-RlPPA MUSIC. INC 

1«»0 ■ROADWAY, NEW YORK, NEW YORK, 10010 / PHONE (8121 SB2-SBOO 


Mb. Melanie Schekeryk, 

Mr. Peter Schekeryk, and 

Amelanie Music_ -2- ' _ August 24. 1971 


If in the event Melanie Schekeryk does not record three (3) of the 
said twenty (20) musical compositions, pursuant to the paragraph 
aforesaid, then for each recording she fails to make, Melanie 
Schekeryk agrees to pay Twenty-Five Thousand ($25,000) Dollars to 
Kama Rippa Music, Inc., or its designee or assignee, or a total of 
Seventy-Five Thousand ($75,000) Dollars if she records none of the 
twenty (20) musical compositions in accordance with the paragraph 
aforesaid, as liquidated damages. Kama Rippa Music, Inc. agrees to 
accept 6uch liquidated damages as full compensation and the sole 
remedy for any failure by Melanie Schekeryk to record musical 
compositions in accordance with the provisions of this Agreement. 


With respect to each of the aforesaid musical compositions, Melanie 
Schekeryk and Amelanie Music shall retain all rights granted to each 
of them pursuant to the Songwriters Agreement and the Co-Publishing 
Agreement aforesaid, including, without limitation, any causes of 
action or counterclaims that they may have arising out of same. 

Kama Rippa Music, Infc. agrees to issue whatever mechanical licenses 
are required for mechanical reproduction by record companies of the 
aforesaid twenty (20) musical compositions. 


You and we expressly agree and understand that no press release or 
public statement, with respect to any matter contained in this Letter 
Agreement, shall be made by any party hereto except as may be mutually 
agreed to in writing by you and us. 


This Agreement and all rights and obligations of the parties here¬ 
under shall be construed and enforced under the laws of the State 
of New York, United States of America, where this Agreement has ^ 
been or is being deemed made. 
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'ns Kama Sutra flroop 


Ms. Melanie Schekeryk, 
Mr. Peter Schekery, and 
Amelanie Music 


August 24. 1971_ 


This Agreement cannot be e s h hefeto°wlth*the fame formality 

S lmpliee, of «"y P'h^rlofftuife"! contffufng veieir of such 
default of any party, shaileonstit rovision or provisions of 

provisions or of a W Iny party shall prevent such 

this Agreement and "° In p rIvis'ioSs of this Agreement, or 

^ g ^, £ roff°-f4taore t fy y fr g „rnf^nr.Jh n fhe a :o^ S t 0 “ccfrt;d k rd ly 

Agreed To". 

Very truly yours, 

KAMA RIPPA MUSIC, INC. 

BV flf-//Uu£ LC 7- - 


ACCEPTED & AGREED TO: 
AMELANIE MUSIC 


By 

PElER SCHLKeT 
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SHERIFFS LEVY BY SERVICE OF ORDER 


m 


TTACHMENT ON GARNISHEE 


LEVY: I HEREBY LEVY UPON AND ATTACH, to the extent necessary to satisfy the plaintiff’s demand with 
interest, costs, and sheriff’s fees and expenses, any interest of the defendant named in the copy of Order of Attach¬ 
ment served upon you herewith in personal property in your possession or custody and upon any debt you owe to 
the defendant, not speeiti. ally exempt from levy by law. This includes but it not limited to money, notes, bonds 
checks and any other instruments for the payment of money, stocks and securities, a partnership interest, an interest 
tn a decedent’s estate or in any property or fund held or controlled by a fiduciary, any right or share in the stock 
of an association or corporation for which a certificate of stock is not outstanding together with interest, dividends 
or profits accruing thereon and therefrom, and ten per cent of the gross salary or compensation payable by you 
periodically to the defendant. 

EFFECT OF LEVY: This levy alTccts any existing debt, which is past due. currently due or yet to become due 
certainly or upon demand of the defendant, wherever incurred, including any cause of action which the defendant 
can assign or tiansfer wherever accruing, and any existing personal property which the defendant can assign or 
transfer, whether it consists of a present or future right or interest and whether or not it is vested, including any 
c ebt or property specified in a notice accompanying the Order of Attachment; and, it also affects all property of 
•,ic defendant hereafter coming into your possession or custody and all debts hereafter coming due from you to the 
defendant, until you pay, transfer or deliver the debt or property to the Sheriff. YOU ARE FORBIDDEN BY 
LAW, for ninety days after this service and for such additional time as the Court by order may provide, to transfer, 
pay over, or otherwise dispose of the debt or property so levied upon as hereinbefore specified to any person other 
than the Shenl., except by written direction of the Sheriff. The Sheriff has and claims a lien upon the levied 
property for his statutory fees and poundage. 

DEMAND: 1. I HEREBY DEMAND that you furnish me forthwith with a STATEMENT, IN DUPLICATE, 

specifying the amount and nature of any and all such property of the defendant, including the maturity dates of 
debts. If you do not, you are subject to examination under oath by direction of the Court. 

2. I HEREBY FURTHER DEMAND that you forthwith transfer or deliver all such property and 
pay oyer to me all such debts upon maturity, and execute any document necessary to effect the payment, transfer 
or delivery If you do not, you are subject to suit by the plaintiff to recover such property or the amount of your 
indebtedness, obligation or other accountability with costs and expenses. 

DISCHARGE: Such payment or transfer or delivery shall discharge you from your obligation to the defendant to 
the extent of the payment, transfer or delivery Make cheeks payable to the Sheriff, City of New York, and indicate 
the name of the cate when remitting. 

Dated, the /f toy of 19 1 ^ ..^ 


Dated, the 

X 





JOHN , 

Sheriff om 


Deputy Sheriff 


'Unaer Sheriff, m€Hui-ge 
'Jew York County Divition 
31 Chamber* Street 
New York, N. Y. 10007 


'-WflM 
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HONORABLE 


At a Special Term, Part'll of the 
Supreme Court of the State of New 
York, held in and for the County 
of Mew York, at the Courthouse 
located at CO Centre St reuiy, New 
York, New York, on the day 

of September, 1973. 


lO,Lr ezD d UJfiLTC 


Justice. 


KAMA RIPPA MUSIC, INC., 


Plaintiff, 


-against- 


Index No. 


ORDER OF ATTACHMENT 1 


MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMT. LAN IE MUSIC, 

• Defendants. 



A motion having been made by plaintiff, KAMA RIPPA 
MUSIC, INC., for an Order of Attachment against the property of 
Defendants MELANIE SCHEKERYK, PETER SCHEKERYK, individually and 
d/b/a AMELANIE MUSIC in an action in the Supreme Court, New York 


County. 


NOW, on reading and filing the summons and complaint 


fc ^ e a ^* < * av * t Harle y !• Lewin, Esq., duly sworn to the 
I day of September, 1973, and the exhibits annexed thereto, 
wherein it appears that a cause of action for a money judgment 
oxlsts in favor of the Plaintiff and against the Defendants, for 
the sum stated iri said affidavit, namely, $75,000 with interest 
from the 24th day of August, 1973, and that Plaintiff is entitled 
to recover said sum above all counterclaims known to it. 


t 







AND, it being further shown that Plaintiff is entitled 
to an Order of Attachment against the property of MELANIE 
SCHEKERYK, PETER SCHEKERYK and AMELANIE MUSIC, on the ground that 
said defendants are foreign residents whose only assets are 
monies due from KAMA RIPPA MUSIC, INC. and Peter Thall, Esq., 

NOW, on motion of Emil, Kobrin, Klein ( Garbus, attorneys 
for plaintiff, it i-s 

ORDERED, that Plaintiff's undertaking be and the same 
hereby is fixed in the sum of $15,000 of which the sum of 
$11,250.00 thereof is conditioned that Plaintiff will pay to said 
Defendants MELANIE SCHEKERYK, PETER SCHEKERYK and AMELANIE MUSIC 
legal costs and damages which may be sustained by reason of 
the attachment if said Defendants recover judgment or it is 
finally decided that Plaintiff was not entitled to an attachment 
of Defendants' property, and the balance thereof conditioned that 
Plaintiff will pay to the Sheriff all of his allowable fees and 
it is further 

ORDERED, that the Sheriff of the City of New York, or 
the.Sheriff of any County of the State of New York, levy within 
his jurisdiction, at any time before final judgment, upon the 
monies now in the hands of KAMA RIPPA MUSIC, INC., 810 Seventh 
Avenue, New York, New York and the offices of Robert L. Casper, 
P.C., 1780 Broadway, New York, New York, in which said Defendants 
MELANIE and PETER SCHEKERYK and AMELANIE MUSIC, INC., have an 
interest and upon such debts owed to said Defendants as will 
satisfy Plaintiff's demand of $75,000.00 together with probable 
interest, costs and Sheriff's fees and expenses, and that he 
proceed herein in the manner required by law. 

/§/ (JL> 4 
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SUPREME COURT : STATE OF NEW YORK 

COUNTY OF NEW YORK jL4A 

-—---X 

KAMA RIPPA MUSIC, INC., 

Plaintiff, Index No. 

-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 


STATE OF NEW YORK ) 

) SS.t 

COUNTY OF NEW YORK ) 


AFFIDAVIT IN SUPPORT 
OF ORDER OF ATTACHMENT 


HARLEY I. LEWIN, being duly sworn, deposes and says: 

I 

1. I art an associate of the firm Emil, Kobrin, Klein 

) 

and Garbus, attorneys for plaintiff KAMA RIPPA MUSIC, INC. I 
submit this affidavit in support of an application, pursuant to 
Section 6201, et seg ., of the Civil Practice Law and Rules, for 
an Attachment against MELANIE SCHEKERYK and PETER SCHEKERYK, 
individually and d/b/a AMELANIE MUSIC. 

2. The Attachment sought is in the amount of $75,000. 
i This is the amount due and owing plaintiff as a result of 

defendants' refusal to release for sale certain of her composition!; 
as recorded by her pursuant to prior agreement, described more 
fully below. In addition, these monies are claimed as damages by 
plaintiff in its First Cause of Action recited in a complaint 
dated and filed simultaneously herewith. 

3. In further support of plaintiff's application, 
plaintiff submits herewith an undertaking for twenty (20%) percent 
of the aforesaid $75,000. 












I . xi/a 

. as the summons and complaint annexed hereto as 
Exhibit "A" indicate defendant MELANIE SCHEKERYK ("MELANIE") is 
a renowned singer/songwriter, resides in New Jersey and perform, 
worldwide. Defendant PETER SCHEKERYK ("PETER") acts as MELANIE*, 
business and personal manager and is the chief executive officer 
of the record company for whom MELANIE records. AMELANIE MUSIC 
ie the fictitious name under which defendants MELANIE and PETER 
operate with respect to publishing and control of certain 
compositions written by MELANIE. 

5. Plaintiff KAMA RIPPA MUSIC, INC. ("KAMA RIPPA") is 
the music publishing company formed, owned and controlled by the 

i reCOrd COmpany BUDDAH RECORDS, INC. Both are New York corpora- 
| tions. 

r 

6. Several years ago MELANIE was an exclusive recording 
artist for BUDDAH RECORDS, INC. ("BUDDAH"). As part of the 
ongoing relationship MELANIE and PETER agreed, as AMELANIE MUSIC, 

| that KAMA RIPPA would act as co-publisher of a number of compos¬ 
itions written by MELANIE and recorded for BUDDAH. 

7. Major disputes arose between the parties and a law¬ 
suit was commenced by plaintiff herein under the caption BUDDAH 
RECORDS, INC., et al. -v- PARAMOUNT RECORDS, INC., AMELANIE 
MUSIC, et al., commenced February, 1971. 

8. The above described lawsuit was eventually settled 
by all of the parties. As part of said settlement agreement was 
reached on August 24, 1971, between plaintiff KAMA RIPPA and 
defendants MELANIE, PETER and AMELANIE MUSIC whereby, in substance 
defendants agreed to deliver twenty (20) compositions written 
by MELANIE to KAMA RIPPA, defendants agreed to record within 
j two (2) years of said date at least three (3) of said twenty (20) 
compositions or to pay plaintiff twenty-five thousand ($25,000) 
dollars per song not recorded or a total of seventy-five 
j thousand (575,000) dollars if none of the said twenty (20) 


/ 
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compositions were so recorded^^^eference £ s made to the 
Agreement of August 24, 1971, (the "Agreement")for a full 
description of its terms, a copy of which is annexed as Exhibit 
"1" to the Complaint (Exhibit "A" hereto). 

9. Defendants did deliver to KAMA RIPPA the aforesaid 
twenty (20) compositions before August 24, 1973, the expiration 
date of the Agreement. However, defendants have not recorded 
and released for sale three (3) of said compositions as 
contemplated by the Agreement. Defendants, by their attorney 
Peter M. Thall, Esq., have taken the untenable position that the 
Agreement simply required them to record demonstration versions 
of the said three (3) compositions, not full versions for release 
and sale to .the public. 

10. On or about June 27, 1973, defendants' attorney 
notified plaintiff that demonstration versions of compositions 
written by MELANIE had been recorded. A copy of the letter of 
notification is annexed hereto as Exhibit "B". 

11. On or about July 10, 1973, plaintiff, by Martin 
Garbus, Esq., notified Mr. Thall that plaintiff was insisting 
that defendants live up to the Agreement and release said three 
(3) compositions. A copy of the letter of notification is 
annexed hereto as Exhibit "C". 

12. On or about July 12, 1973, defendants, by letter of 
Peter Thall, Esq., made clear that they did not intend to release 
said three (3) compositions. A copy of said letter is annexed 
hereto as Exhibit "D". 

13. Defendants' position is simply ludicrous. The 
primary manner in which plaintiff would recoup its monies lost in 
releasing defendants from their obligations to plaintiff pursuant 
to their prior agreements with KAMA RIPPA and BUDDAH, would be 
through statutory mechanical royalties paid plaintiff when the 
aforesaid three (3) compositions were mechanically reproduced 










“ either Phonograph records ^ ™._ r . cordfd tape< Jp ^ ^ 

P itions released by artists other than MELANIE simply was 
not the understanding between the parties, if such were the c „ e 

t ere would be no need for treating three (3, of the composition. 

/ differently than the remaining seventeen (17). m addition, 

the penalty clause, fixed at twenty-five thousand ($25,000) dollar^ 
would simply not ma.ee sense if it were not contemplate<J ^ ^ 

was the value of the mechanical royalties of the three (3) 

compositions as rel eased and sold by defendants. Plaintiff 
intends at trial to produce prior writings clarifying ^ ^ 

ng between tne parties as well as testimony from those 
| irectiy lnvolved in the ne g 0tiations leading tQ the 

I now in dispute. 

n. Th. term of the Agreement he, „ ou run, ending on 
| August 24, 1473, end defends have refused to release for 

I S8ld thr ' e ,3 ’ have, in addition, 

-efused to pay over the 575.000 now due plaintiff pursuant to th. 

| penalt y clause of the Agreement. 

15. Plaintiff now holds approximately $80,000 of 
publishing royalties du , sfendants pursuant to th. prior agree- | 
P«nts between the parties. Plsintif, is required to pay this 
»»ney over to defendants' attorney, at the offioes of Robert L. 
Casper, P.c. before September 23, 1973, and win do so. 

1«- Plaintiff is informed and believes that the monies j 

to be paid over to Mr Thui! t . , 

Thall are the only assets of defendants 

U=w remaining in the state of New York. Defendants live outside I 

New York and are constantly -on tour", throughout the world. 

Defendants are well known for spending most if not all of their 

assets in promoting MELANIE and other forms of entertainment. 

Such funds if transmitted to defendants MELANIE, PETER and 

AMELANIE MUSIC Will be transferred out o, New York. If such 
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transfer is permitted, plainVifT KAMA RIPPA will lose ell control 
over any funds in New York which could be used to satisfy a 
judgment herein. KAMA RIPPA, would, therefore, levy in the 
offices of both Robert L. Casper, P.C., located at 1780 Broadway, 
New York, New York and KAMA RIPPA MUSIC, INC., located at 810 
Seventh Avenue, New York, New York. 

17. Plaintiff has no recourse but to move for this 

Attachment. Defendants, as aforesaid, are without the State. TA/S 
/blfOAntrnoN i5 ~rpe*i oul vuir*. 

Furthermore, upon information and b.lief, defendants' assess are tC 

without the State. The only assets which plaintiff has been able 

to -ocate from which KAMA RIPPA might secure satisfaction of a 

judgment are those monies held in New York by KAMA RIPPA and Peter ; 

Thall, Esq. 

18. Time is of the essence. Defendants will be paid 
said $80,000 {of which $75,000 is owed plaintiff) in the upcoming 

I 

week, and, judging by past actions of defendants, remove such 
proceeds and other assets from New York in an attempt to avoid 
payment of monies owed plaintiff pursuant to the Agreement as well ! 
as ancillary damages arising from defendants'breach thereof. 
Plaintiff is clearly owed $75,000. The funds are just adequate 
to secure said sum which KAMA RIPPA seeks to attach by this 
application. 


19. The amount stated herein is due KAMA RIPPA which, 
on information and belief, is over and abo\e all counterclaims 
known to KAMA RIPPA at this time. 

20. No previous application for this relief has been 
made to any court or judge. 

21. Deponent respectfully requests that the relief 
sought herein be granted. 

V 


Sworn to before me this 
17th day of September, 1973 


Notary Public 

, . iNOt* 

..o' 0 * 

* .4c. .i-MvCountl 

O'* 5 "'* 11 » ' 'M)l7 


HARLEY I. LEWIN 






SUPREME COURT OF THE STATE OF NEW YORK 
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KAMA RIPPA MUSIC, INC., 

Index #16516/73 

Plaintiff, 

AFFIDAVIT 

-against- . 


MS. MELANIE SCHEKERYK, MR. PETER 
SCHEXERYK, individually and d/b/a 
AMELANIE MUSIC, 


Defendants. 

. Y 


STATE OF NEW YJRK ) 

( SS.: 

COUNTY OF NEW YORK ) 

MARTIN GARBUS, Esq., being duly sworn, deposes and says 
1. I submit this affidavit in opposition to the Motion! 
to Vacate the Order of Attachment. 

2.. Defendants' affidavits are full of misstatements 
of law and fact. We will 6eek to deal with them in this af¬ 
fidavit, the affidavit of Harley I. Lewin, Esq., the affidavit of 
Joseph E. Zynczak, Esq., the affidavit of Marlene H. Linder, 

o 

and the affidavit of Arthur Kass, the President of Buddah Records 
Inc. 

3. We will first deal with defendants' claims that 

the attachment was improper because defendants are neither resi- 

« * 

dents or doraiciliaries. We will thereafter deal with the re¬ 
mainder of defendants' claims, none of which require a substan¬ 
tial rebuttal. 

U. We will in this affidavit refer to the documents 
annexed to defendants' moving papers and the documents that are 
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annexed hereto. Defendants have made mention of previous liti¬ 
gation and agreements between the parties and in order to aid the 
Court, we will not go through a lengthy restatement except where 
defendants' remarks are false. 

I. DEFENDANTS CLAIM THAT THEY ARE 

NEITHER RESIDENTS NOR DOMICILIARIES 

5. Defendants previously admitted residence in New 
Jersey. Plaintiff's complaint in the action filed in January 

j 

of 1971 (a copy of which Is annexed hereto) claimed that Peter 
Schekeryk and Melanie Schekeryk were residents of the State of 
New Jersey. Defencfents' answer admits this. 

* 

6. Plaintiff's complaint states: "Upon information 
and belief Peter Schekeryk and Melanie Schekeryk are residents 
of the State of New Jersey and do business in the State of New 
York and are the principals of Amelanie Music and TVo People 

j Music." 

7. Defendants' answer admits that Peter Schekeryk and 

Melanie Schekeryk are residents of the State of New Jersey. The 
answer states: "Admit the allegations contained in Paragraphs 
Fourth, Fifth and Seventh of the Complaint, except deny that j 

the answering defendants maintain their principal place of business 
at 1650 Broadway, New York, New York." 

8. Buddah Records, Inc. has for years been dealing with, 
Melanie and Peter Schekeryk. Representatives of Buddah Records, 
Inc. have been in the Schekeryks’ home in New Jersey and can 
testify that that is where they live. Melanie's former manager 
will testify that the Schekeryks reside in and are domiciled in 
New Jersey. We have always contacted Melanie Schekeryk through 
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her New York attorneys and have alwaygHcnown of her New Jersey 
abode. 

9. The residence situation with the Schekeryks is the 

« 

same today as it was in 1971 when they admitted their New Jersey 
residence. At the time that defendants were under contract with 
Buddah Records, Inc., their related companies had offices inthe 
same building as Buddah Records, Inc. Melanie rarely was there. 
Neither Peter nor Melanie lived there. Peter did come and go. 

10. Peter and Melanie Schekeryk live at 20 Rlmwood 
Drive, Lyncroft, New Jersey. It is their home and those who 
know them, including our client, have known that they have lived 
there. The house in New Jersey has a children's room because 
Melanie is pregnant, a pool and large servant's quarters. Peter 
and Melanie have had a series of full time servants at their 
New Jersey home. Melanie has Just purchased a second home in 
New Jersey. The Schekeryks' automobiles, a Mercedes-Benz and a 
Rolls Royce, bear New Jersey license plates. Prior to the time 
that they were living at their own New Jersey residence, de¬ 
fendants resided with Melanie's parents, also in New Jersey. 

In addition, their publishing company, we believe, recently ran 
and ad in Billboard Magazine, indicating the business was being 
conducted in New Jersey, listing a New Jersey telephone number. 

11. As noted in the affidavit of Harley I. Lewin, Esq., 
submitted herewith, a search of the records was made in Nsw York 
and not one shred of evidence was discovered showing that the 
Schekeryks conduct business in New York, much less live therein. 

At this office's request, Republic Corporate Services, Inc. 
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ducted a search of the New Jersey records and discovered that 
Neighborhood Records Corp. was incorporated on February 29, 1972 
and lists Long Branch, New Jersey as its offices. It has another 
office in New York at the Gulf and Western Building. Schekeryk 
Enterprises Ltd. was incorporated on October 23, 1970 and uses 
the Corporation Trust Company as agent, located in Jersey City, 

! 

New Jersey. There is a phone at the New Jersey address. Anelanie 
Music, a named defendant herein, appears to be totally fictitious 

I 

and does not exist in New York and New Jersey. 

12. Annexed hereto as an Exhibit is a copy of a docu- 
ment furnished to us by the U.S. Marshall for the Southern District 
of New York who attempted service on Peter Schekeryk. He was 
advised that there was no one hone at tne time but that there was j 
in charge a caretaker. We understand that Both Schekeryks in¬ 
dividually file income tax returns from the State of New Jersey 
and have a New Jersey phone listed under the number 222-8788. 

13. The alleged New York apartment is in fact a busi¬ 
ness office for one of the Schekeryk related corporates entitled 
A. Schekeryk Enterprises. There is no personal phone number for 
either of the Schekeryks at that business office. Melanie does 
not have a private phone listing at any New York office. The 
existence of these offices does not mean either Schekeryks are 
residents or domiciliaries here. 200 Central Park South, New 
York, New York is not living quarters in the same sense that the 
New Jersey residence is. For example, as the lease indicates on 
its last page: 

"It is understood and agreed that 
no washing machines, no laundry machines 
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or dryers were permitted to be used 
or installed in the demised apartment." 

14. Annexed hereto as an Exhibit, as additional proof 

I 

of the fact that defendants reside in and are domiciled in New 
Jersey, is a copy of an article taken from the New York Post of 
October 5, 1973, noting that Melanie had given birth to a child 
and that defendants live in New Jersey. 

15. Defendant,? make mention of their involvement with 1 

Famous Music and indicate that they have an office there. We 

understand it to be incorrect. There is an office for a corpora- 

$ 

tion headed by defendant Peter Schekeryk. This is a New Jersey 
corporation. Melanie Schekeryk does not even have an office. 
Annexed hereto is an affidavit from Marlene H. Linder, an employee 
of this office, made aft .ivestigat ing the foregoing. 

16. Prior to the time that Melanie switched from 
Buddah Records, Inc. to Paramount, there were similar offices in 
the Buddah building for the production companies. They were never 

I 

offices for Melanie - rather they were for the corporate entities ' 

I 

| 

that represent her interests. The fact that Melanie and Peter get 

i 

mail there is not significant - they also used to get it at Buddah 
Records, Inc. She is a well known star and gets fan mall, we 
suspect, at many places. 

II. DEFENDANTS' CLAIM OF BAD FAITH 

; • ! 

17. Defendants argument that we fa'led to advise the 

• 

i 

Court of relevant counterclaims or a previous relevant law suit 
is false. 
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18. This case is based upon an interpretation of the 
August 24, 1971 Settlement Agreement. It is not based on the 
agreements that give rise to the 1971 litigation. That Agreement 
is, according to its terms as interpreted by defendants, a self 
sufficient document. It sets forth obligations, responsibilities 
of various parties. It sets forth Melanie Schekeryk'o obligation 
with respect to recordings and sets forth Buddah's obligations 
with respect to them also. The agreement ends by stating: 

"This Agreement and all rights and ob¬ 
ligations of the parties hereunder shall 
be construed and enforced under the laws 
of the State of New York, United States of 
America, where this Agreement has been or 
is being deemed made. 

This Agreement cannot be modified, changed 
or discharged except by writing duly executed 
by the parties hereto with the same formality 
as this Agreement. No waiver by any party 
hereto, whether express or implied, of any 
provisions of this Agreement or of any breach 
or default of any party, shall constitute a 
continuing waiver of such provisions or of a 
waiver of any other provision or provisions 
of this Agreement and no suen waiver by anv 
party sha \\ prevent such party from enforc¬ 
ing any ar.-J all provisions of this Agreement, 
or from acting upon any subsequent breach or 
default of any other party, under any pro¬ 
visions of this Agreement." 

19. There are no counterclaims that we know of to this 
action. Buddah Records, Inc. has complied in every way with the 
August 24, 1971 Agreement. 

20. Annexed hereto as an Exhibit is e .-opy of the 
complaint we filed in the previous New York litigation, and a 
copy of the Settlement Agreement. As that Settlement Agreement 
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indicates on Page 3, Paragraph 4, Buddah retained its Ninth Cause 
of Action and its Tenth Cause of Action, oi.c of which seeks equit¬ 
able relief and the other one which seeks Three Million Dollars 
worth of damages. 

21. Hence, even if reference to that litigation were 
relevant, and it is not, then defendants' allegations are still 
false and misleading because our claims substantially exceed 
theirs. However, neither parties since the date of the Settlement 
has done anything at all with respect to the litigation. 

22. Defendants are raising from the dead a law suit 
filed several years ago. The answer, a copy of which is annexed 
to defendants' moving papers, is dated April 30, 1971. it is 
hard to see how an answer asserted prior to August 24, 1971 
relating to a different agreement can possibly effect the August 
24, 1971 agreement and a breach thereof in 1973. 

23. Deferdacts misstate the 1971 litigation and its 
ending. First we note that nothing has been done with respect 
to that answer since it was filed other than a settlement of 
the law suit. Not one single paper has been filed by the de¬ 
fendants in support of their alleged $2,000,000 clr.ixu. De- 
fendants' claim was never taken seriously, was never seriously 
asserted at the negotiations and in fact is made entirely of 
thin air. The best proof of that is that nothing has been done 
in the last thirty months with respect to that issue. 

24. We advised the Court at Special Term Part II that 
no application for this relief had been made to any Court or 
Judge. This is true. An attachment was never sought in the 
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Federal Court nor was any other provisional remedy ever sought 
in the Federal Court. In fact, the complaint in the Federal Court] 
had not been served as of September 18, 1973, the date that Judge 
Walteraade issued the Order in this particular case. Furthermore, 
based on the allegations being made in defendants' affidavit that 
they could assert in the Federal Court that it does not have 
jurisdiction because there is no diversity. Hence, there woui^. 
not be two actions pending. In any event, if we can obtain 
Jurisdiction in this case over all the necessary parties, then 
we would immediately discontinue the Federal action. 

25. The Attachment is valid in all respects and 
defendants' motion should be denied. 





MARTIN GARBUS 


Sworn to before me this 
5th day of October, 1973. 


¥> 

I / // SJ / 






// 


Notary Public 




ANN E. MENOELSON 
HOT Air PUSUC. St»n ol Ni« York 
No 31 26S6805 
Qualified m York County 
Commission Exptrts Much 30. 197$ 
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SJFavz.ME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


SUDDAH RECORDS, INC., KAMA RI??A 

MUSIC, INC., ar.d KAMA-SUTRA PRODUCTIONS 

INC., * 


Plaintiffs, 
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Exhibit A 


against - 


PARAMOUNT RECORDS, INC., a division 
of FAMOUS MUSIC CORP. , AMELANIE MUSIC CORP. 
TWO PEOPLE MUSIC, PETER SCHEKERYK 
ENTERPRISES, LTD., NEIL RESHIN, WILLIAM 
GALLAGHER, PETER SCHEKERYK and MELANIE 
SCHEKERYK, 

Defendants. 


VERIFIED COMPLAINT 


. . Plaintiffs, by their attorneys, complaining of the. 

defendants, respectfully allege: 

AS AND FOR PLAINTIFFS' FIRST CAUSE 
__ OF ACTION _ 

FIRST: Plaintiffs, Buddah Records, Inc., Kama Rippa 

Music, Inc. and Kana-Sutra Productions, Inc. are corporations 

organized and existing under the laws of the State of New York 

with their principal place of business at 1650. Broadway, i .he 

City, County and State of New York. They are jointly owned and 

controlled by Vicwlex, Inc., a New York corporation. All 

three corporations are hereinafter referred to as the "Buddah 
Companies". 


SECOND: Upon Information and belief defendant, 
Paramount Records. Inc., is a division of Famous Music Corp. 












and they are both Delaware corporations that do business and 
maintain offices in the City, County and State of New York. These 
corporations are hereinafter referred to as "Paramount". 

THIRD: Upon information and belief, defendants 
Neil Reshin and William Gallagher are eir.ployeas of Famous 


Music Corp. and they both do business in the City, County and 
State of New York. 

FOURTH: Upon information and belief dafendant, 

Amelanie Music is a partnership organized and existing under 
the laws of the State of New York and it does business in the 
City, County and State of New York and maintains a principal 
place of business at 1650 Broadway, New York, New York. 

FIFTH: Upon information and belief defendant, Two 
People Music is a partnership organized and existing uncer 
the laws of the State of New York and it does business and 
maintains an office at 1650 Broadway, City, County and State 
of New York. 

j . • 

SIXTH: Upon information and belief defendant Peter 

'Schekeryk Enterprises Ltd. is a corporation organized and 
existing under the laws of the State of New York with its 
principal place of business at 1650 Broadway, City, County 
and State of New York. 

SEVENTH: Upon information and belief Peter Schekeryk 
and Melanie Schekeryk are residents of the State of New Jersey 
and do business in the State of New York and are the Principals j 
of Amelanie Music and Ttoo people Music. i 




29A 

EIGHTH: Upon infernotior.‘and belief Peter Schekeryk 


and Melanie Schekeryk are the principal stockholders and owners 
of those partnerships ar.d corporate entities which are controlled 
by the Schckeryks. They will hereinafter be referred to as 
the "Schekeryk Companies". 


NINTH: Prior to January 1st, 1970, the Schekeryk 
Companies end Kelanie Schekeryk and Peter Schekeryk, individually, 
entered into various contracts with the Buddah Companies. These 
contracts are hereinafter referred to as the "Artist's Contract" 
(Exhibit A), the "Songwriter's Agreement" (Exhibit B), and the 
"Co-Publishing Agreement" (Exhibit C). 


TENTH: Pursuant to the foregoing Artists' Contracts, 
Kelanie Schekeryk agreed for a valid consideration, among 
other things, to record and write songs end the Buddah Companies 
agreed to manufacture, distribute, sell and promote her record¬ 
ings and songs. The Artists' Contract, signed on October 28th, 
1968, was for one year and plaintiff had the option to renew 
the contract for two additional year periods which options 
plaintiff exercised. 

ELEVENTH: Prior to the time Melanie Schekeryk signed 
her 1968 agreement with plaintiffs, ?he was relatively unknown. 

By reason of the Buddah Companies' efforts as hereinafter des¬ 
cribed, including the large expenditure of funds, promotional 
efforts, personal attention by major executives, press activities 
helping her with concerts, bookings, etc., a substantial 


- 3 - 





I 


contribution was made to the present large sales of her phono- 
graph records and songs end the creation of a market for records 
by Melanie Schekeryk. 

TWELFTH: Melanie Schekeryk is a musician of an 
unique and extraordinary kind. Her style of singing, her 
songwriting and musical mannerisms and her performances are 
inimitable. Her recordings and performances have made a favor¬ 
able impression upon the record buying public who have pur¬ 
chased thousands of her phonograph records and have acknowledged 
her as a unique, outstanding artist in the popular recording 
field. Over the past years, she has been inextricably linked 
to the Budda'n Companies. She possesses such unique and extra¬ 
ordinary ability that she cannot be replaced by Buddah and by 
reason thereof her cervices are muen sought aj-ter. 

THIRTEENTH: On or about January 1970, the Buddah 
Companies on the one hand and the Schekeryk Companies and % 
Melanie and Peter Schekeryk on the other, began negotiations 
towards a new Artist 1 s Contract. 

FOURTEENTH: Prior to January 1970 and thereafter, 
Peter Schekeryk, the husband and agent and representative of 
Melanie Schekeryk (ha is also her producer) and of the Schekeryk 
Companies, stated, and Melanie Schekeryk agreed that a new 
Artist’s Contract would be signed between the Buddan Companies 
and the Schekeryks and their corporations. There was agree¬ 
ment as to the basic provisions of the new contracts to b' 





FIFTEENTH: Plaintiffs, pursuant to said agreement 
and the written agreements between tha parties, and because 
the Schekeryks premised to renew their agreement' , spent prior 
to January 1970, in excess of Five Hundred Thousa. d ($500,000) 
Dollars in promoting and recording and publicizing the 
activities and phonograph records of Melanie Schekeryk. 

SIXTEENTH: As a result, it has beccme known in the 
record industry that the Euddah Companies were the exclusive 
manufacturers and producers, promoters and source of supply 
for phonograph records embodying her performances and that the 

f 

Buddah Companies had chosen Melanie Schekeryk as one of its 
most significant singers and writers of songs and had staked 
large suns of money and time and effort on her success, monies 
that could have been spent for other artists. 

SEVENTEENTH: In the months after January 1970, 
Melanie and Peter Schekeryk agreed to a new Artist's Contract 
for Melanie Schekeryk. 

EIGHTEENTH: As a result of the foregoing, an.addi¬ 
tional Three Hundred Thousand ($300,000) Dollars was spent on 
advertising, recording, and promotion. 

« 

NINETEENTH: Thereafter Peter Schekeryk, individually 
and on behalf of Melanie Schekeryk and the Schekeryk Companies 
agreed to sign a written agreement confirming the oral under¬ 
standing arrived at with the Euddah Companies and on or about 
October 15th, 1970, such a written Artist's Contract dated 
June 1st, 1970, was signed. A copy of that contract is annexed 


hereto as Exhibit D. 



TWENTIETH: Thereafter in Oc^§^t 197C the defendants, 
Rcshin, Gallagher and Peter Schekeryk acting on behalf of and 
at the direction of the defendant Paramount in furtherance of 
a conspiracy to induce a breach, wrongfully, knowingly, 
maliciously and without reasonable justification and excuse, 
induced, persuaded and enticed Melanie Schekeryk to violate, 
repudiate and breach her October 28th, 1968, Artist s Contract 
iExhibit A) in which the options had been exercised and her 
new Artist's Contract (Exhibit D) , with plaintiffs and to enter 
into a contract with Paramount for the production, manufacture, 
distribution, and sale of phonograph records embodying perfor¬ 
mances of the aforesaid Melanie Schekeryk. Each of the defendants 
had full knowledge of the previous negotiations and acts of the 
parties as previously alleged. 

TWENTY-FIRST: Thereafter Gallagher, Reshin and 
Paramount on or about November 1, 1970, announced to the trade 

press, public and mutual licensees and distributees that they 

■i 

had signed contracts with the Schekeryks. This was announced 
the year before the Paramount agreement allegedly began. These 
contracts, upon information and belief, v?ere signed after 
the oral and written agreements (Exhibit D) were entered into 
between the Buddah Companies and the Schekeryks. The Euddah 
Companies were never given notice of these signed contracts and 
never knew of them until they heard about it from third parties. 

TWENTY-SECOND: Plaintiffs have no adequate remedy at 
law and seek equitable relief compelling Melanie Schekeryk to 
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comply with her oral and written agreements (including Exhibits 
A, B, C and D) with the Euddah Companies. 


AS AND EGA PLAINTIFFS' SECOND 
_CAUSE 0? ACTION 


TWENTY-THIRD: As the result of the foregoing breaches 
of contract by Melanie Schckeryk and Pater Schek*ryk and the 
Schekeryk Companies, plaintiffs have been damaged in the sum 

of Five Million ($',000,000) Dollars. 

• • , 

TWENTY-FOURTH: As a result of the foregoing, plaintiff] 
seek damages in the cum of Five Million ($5,000,000) Dollars. 


AS AND FOR PLAINTIFFS' • THIRD 
CAUSE 0? ACTION 


TWENTY-FIFTH: As a result of the foregoing the 
Buddah Companies have been damaged and will be damaged in an 
amount that is not presently known to Buddah Companies. 

TWENTY-SLf.TH: Plaintiffs have no adequate remedy 
at law and seek equitable relief. 


AS AND FOR PLAINTIFFS' FOURTI 
_CAUSE OF ACTION 


TWENTY-SEVENTH: As a result of the foregoing acts 
of the defendants Reshin, Gallagher and Famous, each of which 
were fraudulent, wilfull and malicious, and with intent to 
injure plaintiffs the Buddah Companies seek damagq.s # in the 
sum of Nine Million ($9,000,000) Dollars. 
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AS AND 7CR PLAINTIFFS' FIFTH 
CAUSZ 0? ACTION 


34A 


TWENTY-EIGHTH: The abrupt end unexpected announce¬ 
ment on or about November 1st, li)70, that Melanie Schekeryk 
(without any forwarning to the Buddah Companies and with the 
knowledge that the Budcah Companies were relying on its con¬ 
tract with the Schekeryks and their entities)was now exclusive¬ 
ly released through Paramount and that Melanie's records were 
no longer to be distributed by plaintiffs affected specific 
third party contracts, relating both to domestic and inter¬ 
national agreements, some of which were made in reliance upon 
the Schekeryk's continued relationship with the plaintiffs, 
and has undermined the confidence of distributors and others 
doing business with Buddah and has affected the credibility of 
Buddah and its employees. 


TWENTY-NINTH: By reason of these wrongful acts, 
the Buddah Companies' ability to compete with defendant Para¬ 
mount and other independent record companies in the production, 
manufacture, distribution ana sale of phonograph records through¬ 
out the United States was greatly impaired. 

THIRTIETH: The foregoing acts of Paramount consti¬ 
tute unfair competition. 

0 

THIRTY-FIRST: By reason of the foregoing, the 
Buddah Companies suffered damages in the amount of Two Million 
($2,000,000) Dollars. 
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AS AND FOR PL:. PS' S'XTH 
_CAUSE OF ACTION 
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.THIRTY-SECOND: By reason of'the forego : S , the Buddah 
Companies investAd Urge counts of money and tin a in pro- • 
moting Melanie Schekeryk; monies they could have used to pro- 
aote other of their artists. The tine and monies they spent 
were a disporportionately large percentage of the available 
money and tine, and they, as a result, have not promoted other 
artists that they would have if the monies were available 
to then for that use, and, as a result, they have been damaged 
xn the anount of Three Million ($3,000,000) Dollars. 

AS AND FOR PLAINTIFFS’ SEVENTH 
_ CAUSE 0? ACTION 

THIRTY-THIRD: At all tines hereinafter mentioned, 
Plaintiffs were*and still are an ’’independent” record company 
engaged in the manufacture, distribution and sale of phonograph 
records throughout the United States. Buddah also engages in 
the publishing and mechanical licenses of musical compositions 
and performances throughout the United States. 

THIRTY-FOURTH: Paramount, Gallagher, Reshin and 
Peter Schekeryk, during 1970, approached many of Suddah's 
key employees including Neil Bogart, Jerry Schareil, national 
promotion director, and Ron Weisner, director of artists re¬ 
lations, in an attempt to induce them to breach their employment 
contracts with the Buddah Companies and in an attempt to employ 
then at Paramount and companies controlled by Paramount. 


. 9 . 








THIRTY-FIFTH: The purpose o??£r.:mount, Reshin, 
Gallagher and Peter Schekcryk in making these inducements 
was not only to hire the Budcah individuals for Paramount 
and companies controlled by then, but to obtain Buddah's 
trade secrets and to destroy 3uddah as hereinafter alleged. 


THIRTY-SIXTH: Phonograph records of the independent 
record conpanier are generally sold through a system of inde¬ 
pendent franchised distributors in the various cities and 
states of the United States. It is, therefore, extremely 
important that an independent company develop a highly 
efficient d: ->tribution system and creative promotional and 
sales program and one that has credibility in the eyes of the 
business people it deals with as well as tha public at large. 
There is intense competition among the independent record 
companies for the distribution favor since complete lines of 
records are iiOt offered as in the case of the vertically 
integrated companies and since such distributors have limited 
physical an^lrinancial capacities to handle record lines. 
Therefore, maintaining its relationship vjith its distributors 
is of extreme importance to the independent company. Losing 
the Melanie Schekeryk records and injuring the relationship 
with the distributors means that the distributors will purc'-nse 
fewer of Buddah's other recordings. 

THIRTY-SEVENTH: In addition to the foregoing reanur 

facture and distribution of phonograph records many of the 
independent companies engage in activities as music publishers 
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whereby they owe and control the ri&.s to nuaieal co=>positions 

• * ' «. 

released on, not only its phonograph records, but also these 
compositions &: - released on other company's records. This 
aspect of the record business is equally as competitive as the 
manufacture and distribution of the records themselves and main- 
taming good relationships with its customers is a paramount 
concern. 

i.HISTY-'biGi. The Buddah Companies’ employees by 
reason of their employment with plaintiffs, gaihed full know¬ 
ledge of the operation of plaintiffs business, its mode of 
production and manufacturing, its source of supply, its record 
distributors, its music publishing operation and its con¬ 
tractual relationships with its recording artists as well as 
other trade and business secrets of the plaintiffs. 

THIRTY-NINTH: The defendants Reshin and Gallagher 
as hereinberore alleged conspiring together acted maliciously, 
wilfully and wrongfully and entered into a scheme to economically 
destroy plaintiffs’ operation in the record and music publishing 
business and to destroy Buddah’s relationships with its distri¬ 
butor intended, as part of their scheme, ro sign other Buddah 
artists in order to eliminate plaintiffs as a competitor of the 
derendant, Paramount, and by said elimination, to seek materially 
to diminish the existing competition between said independent ^ 
record companies in he record industry. 

FORTIETH: By reason thereof, the Buddah Companies 
suffered carnages.in the amount of Two Million ($2,000,000) 

Dollars. 


Vi 


* > 
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AS AND FOR PLAINTIFFS' EIGHTH 
CAUSE C? ACTION_ 
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FORTY-FIRST; The Buddah Companies had advised chair 
distributors that Kelar.ie Schekeryk was, for the next years, 
under an exclusive recording arransc.-r.ent with plaintiffs. 

The announcement in the press by the conspirators (Paramount, 
Reshin, Gallagher and Peter Schekeryk) that this was not so 
placed Buddah in the position of apparently having mislead 
then. This was intended to, and succeeded, in seriously im¬ 
pairing the Buddah .Companies’ relationships with its distri¬ 
butors and other parties with when Buddah does business. 

FORTY-SECOND; As a result of the foregoing, the 
Buddah Companies have been damaged in the sun of One Million 
($1,000,000) Dollars. 

AS AND FOR PLAINTIFFS' NINTH 
CAUSE OF ACTION 


FORTY-THIRD: On or about May 31, 1968, plaintiffs 
entered into a written songuriting and co-publishing agree¬ 
ment with the defendant, Melanie Schekeryk (copies of which 
are annexed thereto and marked Exhibits B and C and made a 
part hereof). Pursuant to the terms thereof, the Schekeryk 
Companies agreed to furnish to plaintiffs sixty (60) songs 
written by Melanie Schekeryk ever the period of the contracts 
and agreed, pursuant to the Co-publishing Agreement, to co¬ 
publish with the Buddah Companies all rights to songs that the 
Schekeryks or their corporations ootaired. 


* 


FORTY-FOURTH: These defender.;:: 
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at the instigation 


of Paramount end its employees have refused to furnish the 
songs th y were required to furnish under the Songwriting 
Contract end has refused to furnish the songs they were required 
to furnish under the Co-publishir.g Agreement although due de¬ 
mand has been made. 


FORTY-FIFTH: The plaintiffs have duly performed all 
the conditions under the aforesaid agreement with the defendants 
herein on its part to be performed and at all tires has been 
and now is ready and willing to perform -all conditions of 
said agreement on its part. 


FORTY-SIXTH: Plaintiffs have no adequate remedy 

at law. 


AS AND FOR PLAINTIFFS' TENTH 
CAUSE 0? ACTION 


FORTY-SEVENTH: As a result of the conduct set forth 

in the Ninth Cause of Action, the Buddah Companies have been 

damaged by virtue of a breach of contract in the sum of Three 

Million ($3,000,000) Dollars. 

• 

AS AND FOR PLAINTIFFS' ELEVENTH 
__ CAUSE OF ACTION _ 

FORTY-EIGHTH: Upon information and ...a 

defendant, Paramount, intends to manufacture, distribute and 
sell or cause to be manufactured, distributed or sold, phono¬ 
graph recordings embodying performances and songs of Melanie 
Schckeryk in violation of the rights of the plaintiffs. 
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FORTY-NINTH: 3y reason of t.ne roragoing, plj.irx tf-.s 
will suffer substantial and irreparable harm by being deprived 
of its rights to the exclusive recording and writing aerv.ces 
• of Melanie ScheUeryk and its reputation ar.d standing m -he 
; phonograph record industry as a icaoing unaapenaer.t produce. 
j| and distributor of phonograph records e~.be dying per romances 
of top r.ama and outstanding artists in the phonograph rtexd, 
will be greatly diminished and irreparably damaged. 

FIFTIETH:* Plaintiffs have no adequate remedy at 


AS AND FOR. PLAINTIFFS' TWELFTH 
CAUSE OF ACTION_ 


FIFTY-FIRST: Ey reason of the aforesaid conduct, 
plaintiffs will have been damaged in an amount to be determined. 

WHEREFORE, plaintiffs demand judgment against the 
defendants as follows: 

1. On the first, third, seventh, ninth and eleventh 

causes of action, judgment against the defendants Peter end 

Melanie Schekeryk and the SchkeryU Companies compelling tnen to 

I perform all of her contractual obligations with the Buddah 

[ Companies and permanently enjoining Paramount, its agents, 

j servants, and attorneys and each and every one of them from 

! nar.ufaccuring, distributing or selling phonograph records 

i containing the performances of Melanie Sc'nskeryk. 

• j . 

2. On the Second cause of action, judgment age. .nst the 

J schckeryks individually and their Companies for damages 

l! in an amount approximating Five Million ($5,000,COO) Dollars. 

IS 


I 
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3. Cn the first, third, sevartn, ninth, eleventh and 
| twelfth causes of action, judgment declaring the richer, of the 
■ parties to the contract with Ludddh ar.d for an accounting iron 

i 

j: each of the defendants to determine the a-aunt: lost by the Bud dan 

!l 

11 Companies. 


4. Cn the fifth cause of action, judgment in the sun of 
•Two Million ($2,000,000) Dollars. 

5. Cn the sixth causa of action, judgment against 
Paramount in the sum of Three Million ($3,000,000) Dollars.- 

I 

6. On the seventh cause of action, judgment against 
all of the defendants in the sun of Two Million ($2,000,000) 


Dollars. 


7. On the seventh cause of action, a judgment 


enjoining pendente if te and permanently enjoining the aerendants, 
their agents, attorneys, servants, employees and each and 
every one of them, from engaging in and continuing to engage 
in unlawful acts of unfair competition and interfering with 
the contractual relationships of plaintiffs' employees and 
the contractual relationship of various Suddah artist3. 

8. Cn the eighth cause of action, judgment against* 
all of the defendants in the sun of One Million ($1,000,000) 


Collars. 


9. On the tenth cause of action, judgment in the sum o 


■ Three Million ($3,000,000) Dollars. 

10. Together with the costs ar.d disbursements of this 

j 

I] action, including counsel fees and such other and further relief 

|i 

j* to this Court way scam just and proper. 


Dated: Kcvi York, h'.Y. 

January , 1971 


uo.mum, :c!.di>! i cassus 

32 Mast 57th Street 
Kew York, Mew York 10022 
Attorneys for Plaintiffs 
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Exhibit B 


U.S. MARSHALS SERVICE 

instruction and process record 


INSTRUCTIONS: Sre 'INsl'IlULTHi OH SKIIVICK OK PRUOSS 
BY TUK U.S. MAIISIIAI,'' in. Hie i«wr>» ol Hi- Lit (.Vo, 5) ropy oI tbta 
luroi. l’li'.nr t vj>- ut jit ml leiplily, iimitmjt rcailolillily nf oil till* 1 -* t \ 
IX> ihh ilrtoicl. ai»v mn»«. • _ 


NAM£ 0*"**>VlOOAC. C©M*A*V. C0H**0«ATON. CTC . TO WCWVfc OH DthCH^tiON O* PHOCfcHTV TO »t.(2k OH CC>NO»l^^ 


AOOWt»» er A p er ew wf Wo.. Can. mom m - 

i ?.c P.iiTwoot' r-'*i'/o 


SEND NOTICE OP SERVICE CORV TO NAME ANO AOORESS BELOW 


D.IL, KOUTUN, KLEIN & GAHUUS 

340 ilaillf.on Avenue 

tJ.w YoifU, Now VorU,* 10022 


...-*■ ^ q, 

D AOORESS BELOW: J Min. imi.ti.-r-I IN. * 1,1 ..«! -JL 

— — — — —— lirtai iNiHibrr of writs sn'wmi- L / I , ' > • 

tcH, fe. i of 1. i of T | ■ ■ |- 

I cwack ** AWXAixc 

#1 . .w,«t I I—I Oih* ropy for U. S Aneeoay er dc-igm* end 

H WJI CAp%LLS | I | two cop** lor Attorney Caaerai of (ha lf. fc. 

, * ^ iik IymWrI. 


| CwACK *• APPlJCAOcC 

| . -- Our roj’y for U. S AM ornery Of dr-Rlipwe 0*S 

J two cof»ci far Alton soy Contra] of (ho U. i 
, * ■ ■ ^ imcIymWhI 

I SHOW IN THE SPACE BttOW ANO TO THE UPT 
| ANY SPECIAL INSIRUCIiONS OR OTHER 
j INFORMATION PER1INLNT TO SERVING THE 
| WRIT OESOULE0 ABOVE___ 


/ t,. A (=> if* Cr ‘ - 


o # 




poMl tor ajn>UsM>lr 
<*) and ».|to I SM 245 fur fntf »W 
.n.,v 1 1 u»o*r ()>-•»> ntra writ aohmittMl 


1 Liknovs U‘Us;c metpl »s*r (»»• total 
wi i niiM«if<i rimI M II* <V"f<oaU ((/ 
cjJtU - ilmwo. __ 



fjjiPw S 1 WTW T 1 _ 

□ I hirrb> certify iu«i return that l luvt personally arrvril. Uve IcraI rvKicncy of ictvi*,** hovt d «' *'"*"*| * n 

"KLlMARkS,” the a ril rit acriiscil «. Ih* individual. company. corporation. etc., at the addies* shown above or on tl»c individual, 
company. eorpoudion . etc- at tin jiMivhi murlcd bclnu. _________________ 

□ l hcrrliy crrti/y and i-luni lU. ullcr diligent inveeugutioo, 1 in unable to locate the individual, company, cofpofttlon. etc.. 

named above — It Inn turn Judicial UuuicL ___ _ __ 


I i rwuned above within th» Jodicsul District. 
NAMt ANO TITLE Q* iNLXVlOOAi. W-HVCO ~ilf OOf 

AUlXLSk \jCofnpUtm only f/ dtJforwO ilwm thimm i^om) 


OA1 kjS) Of CNOCAvOvt (tia# Hmmmks \f \ 

c ; i i r' ,• t> *+ 


[ p—«A |i*raon o( Rnitaf>U age and 
j L J «Um retool i!k*i» abiding U the 
«Vis.iwUn « R u mof place of aho« U. 

J ►( »:(*// apiUlrai>U) | milLAOC 


OAT£ SCR VCt 1lM€ WGNATU*lt OfU.S MARSHAL 0« OC^TY 

/-AM ._ 

• PM_' 


PCMAAAft » 

^ 7/*o/y$ - <fc /.as x,< ^ 

cI/a./ ( y/4A_ ^TriV'Aistrf *74— ,-lV. F.4t'., % U<i /«* '< » c,u ' ^ 

M-Maa- I'i.lA. /I.nd\t A .i>pea. 1 ~- • Tvia.C., / /■ J ujici. ' •» / 


hio' yzfi****•'>*£ , /f V . // *y • r is* vcs.i. r;. u . j j h* 


rv 1 • 


ytMMiu M 
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Exhibit C 


■ P »w r *;|t. s ''ll''ir|;: ’it 

Melanie's Baby 


NF.ITVNK. N. J. <A1»>— 
Hwk klnr Sh'laiUr yava 
birth to bcf fiml culW yew 
torJny uml naiivil Utr baby 
Ijtyla, aflnr on album if 
nrnh-tl by I)«ek wl Um 
Ilomlnors. 

Mtlanlr, who liin nrar 
hero with brr bntiiMd. 
PrUr Srln-Urryk, brraroe 
faiiHiui kl.itbit “Brand 
Nrw Key,” tvlilrli khr wrote. 
Ucr r.tbrr hit rrcord* tmlud- 
rd “What lima Thry Mona 
to Sly buiic, Mi?" and 
“Candki In Un Rain." 




SUPREME' COURT OF THE STAT" OF NEW YORK 

COUNTY OF NEW YORK Exhibit 0 


BUDDAH RECORDS 
and KAMA-SUTRA 


, INC., KAMA RIPPA MUSIC 
PRODUCTIONS, INC., 


» 


INC., 


Plaintiffs, 


-against- 

PARAMOUNT RECORDS, INC., a Division of Famous 

rporatlon ' AMELANIE MUSIC CORP TWO 

SCMEKniiYK ENTERmsES™ 

IthfvpdvJ 1 R j S !I N ' william GALLAGHER, PETER 
SCHEKERYK and MELANIE SCHEKERYK, 

Defendants, 

PARAMOUNT RECORDS, s/h/a Paramount Records, 

MUSiC 

* f 

Defendants J Counterclaimants, 
-against 

an5 D V a ’ INC *» KAMA RIPPA MUSIC, INC. ., 

and KAMA-SUTRA PRODUCTIONS, INC. 


NEIL BOGART, 


Plaintiffs-Counterdefendants 
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WHEREAS, on or about January 27, 1971, plaintiffs 
(hereinafter referred to as the "BUDDAH GROUP") commenced 
the above-captioned action; and 

WHEREAS, the BUDDAH GROUP has alleged certain 
claims against defendants in the action and seeks therein to 
recover damages and equitable relief; and 

WHEREAS, defendants, except Neil Reshen, who has 
not been served with the summons and complaint, have denied 
the material allegations of the complaint and have set up 
and asserted separate and complete affirmative defenses to 
the complaint; and • 

WHEREAS, defendants, except Neil Reshen, have 
further asserted various counterclaims against plaintiffs 
and counterdefendants Neil Bogart and Viewlex, Inc.; 

WHEREAS, it is the desire of the parties to term- 
inate and settle the action completely as and between the 
plaintiffs and PARAMOUNT RECORDS, WILLIAM GALLAGHER, and NEIL 
RESHEN, (hereinafter referred to as the "PARAMOUNT GROUP ) 
and it is the desire of the parties to terminate the action 
partially as between plaintiffs and AMELANIE MUSIC CORP.» TWO 
PEOPLE MI^IC, SCHEKERYK ENTERPRISES, LTD., PETER SCHEKERYK and 
MELANIE SCHEKERYK: 

NOW, THEREFORE, it is hereby stipulated and agreed: 
(1) BUDDAH RECORDS, INC., KAMA RIPPA MUSIC, INC., 
and KAMA-SUTRA PRODUCTIONS, INC. discontinue on the merits 
without costs and with prejudice any and all claims asserted 
against the defendants, PARAMOUNT RECORDS, WILLIAM GALLAGHER 
and NEIL RESHEN. 



(2) PARAMOUNT RECORDS and WILLIAM GALLAGHER dis¬ 
continue on the merits without costs and with prejudice 
any and all counterclaims asserted against plaintiffs and 
NEIL BOGART. 

(3) MELANIE SCHEKERYK, PETER SCHEKERYK, AMELANIE 
MUSIC, TWO PEOPLE MUSIC, and SCHEKERYK ENTERPRISES, LTD., 
(hereinafter referred to as the MELANIE GROUP) discontinue 
on the merits without costs and with prejudice, any and all 
counterclaims asserted against plaintiffs and counterdefend¬ 
ants NEIL BOGART and V1EWLEX, ( INC., except with respect to 
the second, third and fourth counterclaims hereby limited 
solely to plaintiffs, and except thpt the action is discont¬ 
inued with respect to those claims set forth in subsections 
”c" and "d" of paragraph 48 of the "Fourth" counterclaim 
against plaintiffs. 

(4) Plaintiffs discontinue all cla'ims against the 
MELANIE GROUP except with respect to those claims asserted 
upon the Songwriter's Agreement (Exhibit B to the Complaint) 
and the Co-Publishing Agreement (Exhibit C to the Complaint) 
as set forth in the "Ninth" and "Tenth" c;uses of action in 
.'the Complaint and except .that the action is discontinued with 
respect to those claims set forth in paragraph 44 of the "Ninth 
cause of action in the Complaint. 

(5) BUDDAH does hereby release, immediately upon the 
execution of this Agreement, the MELANIE GROUP from any and ail 
obligations further to produce, record or deliver records or 
master recordings to or for BUDDAH, provided that nothing con¬ 
tained herein shall constitute a waiver of the rights, if any, 
of the MELANIE GROUP with respect to an accounting under the 
provisions of the October 28, 1968 contracts. 




(6) It is expressly*agreed and understood by 
and between the BUDDAH GROUP, PARAMOUNT and the MELANIE 
GROUP that no press releases or public statement's with respect 
to any matter contained in this Agreement shall be made by 
any party hereto except as may be mutually agreed to in 
writing by plaintiffs, PARAMOUNT RECORDS and PETER and 

MELANI‘E SCHEKERYK. 

(7) Concurrently with the execution of this 
Agreement, the parties, by their duly authorized attorneys, 

/have executed in a form suitable for filing, a stipulation 

discontinuing those causes of action and counterclaims prev¬ 
iously discussed, with prejudice on the merits and without 
costs to any party. 

(8) Concurrently with the execution of this 

n 

Agreement, the signatories to this Agreement have exchanged 
duly executed releases, 

(9) This Agreement is being executed for settle¬ 
ment purposes only and the acceptance and agreement to the 
terms and conditions of this Agreement is not and shall not bt 
construed as an admission by the BUDDAH GROUP, the PARAMOUNT 

9 

GROUP, or the MELANIE GROUP of the validity of any of the 
claims or counterclaims raised in the action or of any liabil¬ 
ity by the BUDDAH GROUP, the PARAMOUNT GROUP, or the MELANIE 
GROUP therefor. 

(10.) This Agreement, and all the rights and 
obligations of the parties hereunder, shall be construed and 
enforced under the laws of the State of New York, United States 
of America, wherein this Agreement has been or is deemed made. 


4 



48A 





PARAMOUNT RECORDS, ,A Division of 



AMELANIE MUSIC 
BY: 






PETER SCHEKERYK 
MELANIE SCHEKERYK 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 

--—x 

The undersigned, Harley I. Lewin, associated with Emil, 
Kobrin, Klein t Garbus, attorneys for plaintiff herein, affirms 
the following statement is true under penalty of perjury: 

This affirmation is made in reply to the affirmation 
submitted by attorney for defendants, Sandor Frankel, to secure an 
Order To Show Cause returnable October 2, 1973, with respect to a 
Motion to Vacate the Order of Attachment and Levies Thereunder 
issued in this matter. 

2. Defendants' affidavit in discussing the relationship 
between the Schekeryks and the recording companies manifest a 
lack of knowledge of the entertainment business. An artist, such 
as Melanie, executes an agreement to record exclusively for a 
particular record company and, more often than not, concurrently 
executes an agreement whereby such artist agrees to have the 
publishing arm of the record company (in this case Kama Rippa 
Music), plaintiff herein, either publish or co-publish songs 
written and recorded by the artist ar.d released for sale by the 
public by the record company. Hence, she controls in large part 
which songs are released. 
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AFFIRMATION IN REPLY 
TO AFFIRMATION IN 
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THEREUNDER 


) 








I. MELANIE'S OBLIGATIONS AND ABILITIES UNDER AGREEMENT trf\k 
DATED AUGUST 24, 1971 OVA 

3. Paragraph 9 in defendants' affidavit treats the 
issue at hand, that is, whether the Settlement Agreement provided 
that Melanie was to record and release not merely record certain 
compositions, as if the matter had already been settled. 


Defendants would have this Court believe that (a) Melanie’s sole 
obligation was to record, as she saw fit, three of the .wenty 
compositions which were to be delivered to plaintiff and (b) that 
Melanie had no control over the release of her compositions, in 
both cases the matter is fallacious While a recording of a 
composition may assist a publishing company in the matter of 
sale of that composition to other artists it simply is not 

i 

necessary to have the named artist record such composition. If 
one were to sell a composition all you really need is demonstra¬ 
tion of what the composition might sound like. Every artist adds 

• 

his own interpretation, there is no need for a full recording 
of such composition to be made in order to secure the sale thereof. 
With respect to defendants' statement that Melanie might net be 
able to control her own recording by virtue of her agreement with 
Famous Music Corp., nothing could be further from the truth. 

| 

4. We believe that Melanie has actually made an 
agreement with Neighborhood Records, Inc., and that all her 
recordings made subsequent to her breach of agreement with 
Buddah Records, Inc., have come out on the Neighborhood Records 
label as distributed by Famous Music Corporation. We believe 
that the obligation of Neighborhood Records and/or Melanie to 
Famous Music is to deliver to them a finished master recording 
suitable for the manufacture of commercial records. Such being 
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the case, Melanie and her husband Peter, as her personal manager 
(and chief executive officer of Neighborhood Records) select 
the compositions to be performed for her master recordings which 
would ultimately result in sale by Famous Music Corporation. 

Melanie certainly was in a position and has been in a position 
and remains in a position to select the three compositions of 
the twenty delivered to Kama Rippa Music pursuant to the 
Settlement Agreement for master recording which recordings would 
be embodied on those records distributed by Famous Music 
Corporation on Neighborhood Records label. This is precisely 
what the parties had in mind when entering into the Settlement 
Agreement. This is all that plaintiff has insisted on to date. 

9 

II. PLAINTIFF IS READY TO PAY ALL ROYALTIES DUE DEFENDANTS. 

5. The matter raised in paragraph 10 of Frankel's 
affidavit does not reach the facts in issue. It simply states 
that Melanie is entitled .o retain her royalties and plaintiff 
has never disputed that fact. In fact, plaintiff has been ready, 
willing and able and has made certain attempts to pay defendants’ 
attorney Robert L. Casper all sums due above and beyond the 
amount attached by Order of the Court. In addition, plaintiff 
has made efforts to pay the American Guild of Authors and 
Composers certain monies which would be due defendants Melanie 
and Peter and Amelanie Music only last week. These attempts 
were rejected. One of the difficulties in dealing with 
defendants is often finding out who represents them on what issue; 


III. PLAINTIFF'S REPRESENTATIONS IN SECURING THE ORDER OF 
ATTACHMENT WERE FULL, PROPER AND NOT DECEPTIVE 

6 

6. Paragraphs 11, 12 and 13 and in addition paragraphs 
16, 17 and 18 of Frankel's affidavit deal with the fact that 
plaintiff initially filed a summons and complaint in federal 
court and have now transferred their action to State Court, not 


/ 
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to, as Frankel would have this Court to believe, secure an Ord^r 
of Attachment, but because counsel felt that state court would 
be a more appropriate forum for the hearing of this dispute. 

7. Paragraph 16 of Frankel's affidavit states that 
plaintiff by stating that "no previous application for this 
relief has been made to any Court or Judge" plaintiff's counsel 
has misled this Court. Frankel's affidavit states that 
defendants were always available for service and have been 
available for service and that a combination of the two factors 
leads to an "acknowledgement by plaintiff that this Court is 
without jurisdiction." This Court has jurisdiction by virtue of 

f 

a variety of statutes, including the "long arm statute" just 
because defendants have numerous business contacts throughout 
the State and in particular the City of New York. A federal 
complaint is not an application for provisional relief. We 
a 'olied for and secured an order of attachment on certain premises 
and other facts known to plaintiff and plaintiff's counsel and 
stated to the Court that no other application had been so made. 
This is the truth and your deponent affirms such truth under 
penalties of perjury. The affidavit of Martin Garbus, Esq. 
submitted herewith deals more fully with this issue. 

I 

IV. THE COURT CORRECTLY GRANTED THE ORDER OF ATTACHMENT 

8. Paragraph 19 of Frankel's affidavit claims the 
Court erred in granting plaintiff the Order of Attachment on 
itself and others. First we note that in addition to plaintiff 
we immediately levied against Mr. Casper, who claims to be 
defendants' New York agent. He knew plaintiff had funds of the 
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|j def6ndant which in fac t were to be delivered. Second, we note 
that defendants do not claim we withheld facts from the Court, 
but that the Judge erred. Frankel would have the Court believe 
that it is strange that plaintiff seeks to levy an attachment 1 
on itself and on the attorney acting for defendants and that Judge 
j WaUemade err °neou6ly granted the attachment. Finally, we note | 

| ' that by serving an attachment against plaintiff and Caspe^ we were 1 , 
for benefit of the defendants, avoiding have to inform third 
parties of this dispute and the consequent injury to defendants' 
reputations, which, in view of their present situation would be 
deleterious to their careers. 

9. The purpose of an order of attachment is twofold; 

(a) to secure assets within the jurisdiction of the Court which • 

| ^ U86d t0 Pay a Valid judgment when there is reason to believ* 

jj that th ° Se aSSetS wiU be transferred outside the Court's juris- 
diction and that judgment ultimately for a plaintiff would not be 
jj satisfied and (b) to have the court secure in rem jurisdiction 
j ^ j urisdict ion over the defendants as in this case, impossible. 
Your deponent has, on several other occasions, secured orders 
of attachment against the plaintiff itself which orders have not 
been challenged. An example of such an order is annexed hereto 
as Exhibit A. The order is levied where the assets lie. The 
assets may lie with the plaintiff, the assets may lie with the 
defendants or the assets may lie with third parties. The order 
j is served to secure those assets wherever those assets may lie, to 
j prevent their transfer outside the jurisdiction of the court. The 
j ° rder is served to secure jurisdiction when the defendants are 
foreign residents. This is precisely within the policy denegrated 
by Frankel*s affidavit. 

10. While defendants' counsel "respectfully submits 
a rationale" he offers no case law or other substantive information 
which may serve to refute the entire purpose of an attachment, that 
is to secure jurisdiction and, certain assets. Your deponent j 
submits that (a) defendants' rationale has no foundation and 
should be dismissed forthwith and (b) plaintiffs actions fall j 
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, Precisely within the policie. anc purposes „ f . uch 0rd , r . 

11. the footnote conteined in psregr.ph 19 of p „ nkel ,. 
effidevit. regarding Robert Caper, Eag., note, than an attempt 
. waa made to deliver monies due to the defendants to hia office, 
per agreement with tho.e defendant,. Hr. Caper hima.l, r.fu.ed ; 

n b ° th 8 h *" a deUvery ° f * ' h ~ k • delivery of certified mail 1 
l toth h * Ve b '“ returned to plaintiff herein. The obvious 
reason that Mr. Casper holds no assets i, because he refused to, 
not because the order of attachment was incorrect on its face. 

j v ’ S^fiLS , oT , yS5ffi ; IF AN,0NE ' IS *0 

12. Early on in our dealings with Melanie, her alleged 
j representativ « «« the office of Robert Casper. There was a 
j qU6Stion of Aether or not we previously made timely payment 
| th * Settleme nt Agreement. At some later point their ! 

alleged representative was AGAC. On September 20, 1373, Casper ' 

advised us.that even he did not have authority to accept monies 
or royalty statements under the Songwriters Agreement and that 
such payment had to be made directly to Melanie Schekeryk. His 
letter dated September 20, 1973, now states that Melanie lives 
at 200 Central Park South. Quite apart from the fact that 
defendants' lawyer is being childishly self seeking on advising 
us on September 20th (after Judge Waltemade signed the attach¬ 
ment) that Melanie now lives in New York we point out that even 
as that date she did not have a representative who could 
make a proper demand under the Settlement Agreement. We have 
never received a demand from any of the defendants individually 
for the funds that are the subject of this attachment. Plaintiff, 
of course, would consent to a delivery of whatever funds it now 
holds to any -rn~ donated by the defendants or the Court 
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jj 35 ° nC Wh ° W ° Uld h ° ld those ^unds in escrow pending determination 
of the merits of this suit. 

Ss F SiSSi; HE 0RDER 0F attachme nt correctly 

! . 

13. Frankel's paragraphs 20, 21 and 22 attempt to 
impute to plaintiff some other motive in serving the order of 
attachment as it did. This is simply not the case and is a bald 
faced attempt to cloud what is a meritorious claim on plaintiff. 
P»rt. in fact, it may be that no demand has been made by 
defendant for payment of money due defendants pursuant to 
Songwriter. Agreement, Demand has-been made by the American 
Guild of Authors and Composers to which defendants are signatories 
and plaintiff is not, that certain payments be made to defendant. 
We contacted the Guild to determine if they had any sign*, 
agreement giving them authority to represent Melanie. They „ e ver 
replied. Plaintiff does not recognize jurisdiction of the AGAC 
in this matter as plaintiff 1. „ ot a signatory thereto. A. s uc „ 
the -time limits- stated by Frankel simply do not mean what he 
says they mean. Plaintiff has not constructed a legal defense, 
as Frankel would have one believe, to the question of reversion 
Of copyrights. If .„y copyrights are to revert such reversion 
will have to be decided in a Court of law. Plaintiff has 
maintained that Melanie has defaulted under her Settlement 
Agreement in terms of releasing the three compositions of the 
twenty delivered to plaintiff. Defendants have maintained and 
do maintain to this date that they are under no such obligation. 
That is the issue in this; case. 
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14. In the affidavit securing the Order of Attachment, 
it was stated clearly that plaintiff intends to and will perform 
all the terms of the Songwriters Agreement, as amended, with 
defendants. Plaintiff has not tried to create any defense to the 
alleged "demand" or possible reversion of copyrights, as Frankel 
would state, as plaintiff has a further period of time in which 
to deliver monies due defendants pursuant to its publishing 
agreements therewith. Mr. Lewis M. Bachman is not a defendant, 
is not defendants 1 agent and we believe, plaintiff could be 
faulted for dealing with him. A demand made by Mr. Bachman is 
not demand by defendants and bears no weight with plaintiff. 

Should defendants seek to cause a reversion in copyrights based . 
on the September 24, 1973, cut off date'plaintiff will most 
vigorously defend as no demand has been made which would include 

such date as a cut off for reversion. 

• 15. Paragraph 26 of Frankel 1 s affidavit states that 

plaintiff owes defendants royalties for the six month period 
ending June 30, 1973. Plaintiff does not deny such obligation. 

I As h as been previously stated plaintiff attempted to deliver the 
I! amounts in excess of $75,000 both to defendants* counsel Robert L. 
| Casper, Esq. and Louis M. Bachman of the American Guild of 
I Authors and Composers. Both parties refused to take a hand 
I delivery of said checks and in addition, both parties have 
| refused to receive certified mail containing such checks. 

VII. THE SCHEKERYKS RESIDE IN AND ARE DOMICILED IN NEW JERSEY, 

I NOT NEW YORK. 

16. Section 5 of Frenkel's affidavit, paragraphs 28 
through 34, argues that the jurisdiction for the attachment ie 
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I invalid, in that defendants Melanie and Peter maintain an office 
and/or residence in the City of New York, As the annexed 
affidavit of Marlene H. Linder shows, we, as of October 1, are lec 
to believe what we have always known, that said defendants do not 
live in the State of New York. The lease annexed to Frankel's 
affidavit supports rather than contradicts this contention. 

"A. Schekeryk Enterprises" bears no relation to the individuals 
Peter and Melanie Schekeryk nor does it bear any relation to 
Amelanie Music which, on the admission of Frankel, is simply a 
fictitious name under which the individual defendants carry on a 
music publishing business. 

I i 

17. The office maintained at the Gulf & Western 
Building is maintained,we believe, pursuant to an agreement 
between Famous Music Corp. and Neighborhood Records Corporation. 
Defendant Melanie is not listed on the directory cf the Gulf ( 

i 

Western Building and is not listed on the door of Neighborhood 
Records. In addition, defendant Peter Schekeryk is listed as an ’ 
executive officer of Neighborhood Records. He does not have his 
own office. Defendant Peter Schekeryk, according to the 
personnel of Gulf & Western Industries, rarely if ever spends 
time at the offices of Neighborhood Records. As such it can 
hardly be said that the maintenance of a corporate office unrelated 
to the defendants herein at 1 Gulf i Western Plaza and the 
maintenance of an office/apartment used solely for business 
purposes, provides the New York Court with jurisdiction over 
the individual defendants. 

• 

18. Your deponent has made a careful search of the 
records of New York State. Your deponent believes that neither 
Melanie nor Peter has filed the appropriate "Certificate of 
Doing Business Under An Assumed Name" for Amelanie Music. In 


i 
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addition, your deponent haa been unable to locate any other 
corporate or other form of document relating to Neighborhood 
Records, A. Schekeryk Enterprises, Amelanie Music Corp. or any 
other entity bearing the Schekeryk's name and listing their 
address within New York. 

[i 

•! 19. The foregoing set of facts completely supports 

ii 

plaintiff's contention that defendants Peter, Melanie and 
Amelanie are in fact foreign residents and foreign domiciliaries 
and as such the transfer of funds to them would lead to the 
transfer of such funds to an office outside the jurisdiction of 
this Court. An attachment of such funds while in the City of 

I 

: New York and in the jurisdiction of this Court therefore in the 
face of such facts becomes completely essential not only to 
secure assets but, more importantly, jurisdiction. The 
affidavits of Martin Garbus, Esq. and Arthur Kass deal further 
with this issue. 

VIII. PLAINTIFF HAS MORE THAN ADEQUATELY MADE OUT A PRIMA FACIE 
CASE. 

20. Defendants' counsel argues (in section 6, para¬ 
graphs 35 through 38 of his affidavit), in substance, that 

j 

: plaintiff has failed to make a prima facie case and, as such, is 

j 

not entitled to an order of attachment. Frankel argues the 
language in the Settlement Agreement regarding Melanie's 
obligation to release to the public three (3) of some twenty (20) 

li . . , 

compositions delivered to plaintiff seems to be clear on its face 
and, further, that the Settlement Agreement contains language 
to the effect that it may not be modified or otherwise changed 
except in writing. Defendants' counsel misses the point. 


ll 
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21. The facts are as followsi 
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(1) The plaintiff and defendants settled their 
differences which differences arose when defendant H.l.ni. 

Scheher* broRe her contract with Buddah Record, and signed 
contracts with Famous Music Corp.; 

(2) That as part of the outstanding Settlement 
Agreement between the parties, defendants agreed to deliver a 
certain number of oompositions, namely twenty ,20), to plaintiff 
herein and in addition to record three ,3, of said composition, 
for release to the general public? 

(3) That defendants have delivered said twenty 
( 20 ) compositions? and 

• I 

Ml That defendants have breached the Settlement 
Agreement by not recording .„ d releasing the three 13, of such 
twenty ( 20 ) compositions. 

22. frankel never reaches the question of why a value 
Of $25,000 was placed on each of the three <3, compositions a, a 
penalty should Melanie fail to record them. A very simple answer ! 
* that Melanie services in demonstrating such recordings were 
of little or no value and, that the real value comes from 
release and sale of such records on the assumption that each 
record would sell enough copies to bring in approximately 
$25,000 worth of publishing royalties. This, in terms of 
settling the difference, between the parties, is only logic.!. 

Prior to Melanie's breach of her Buddah agreement Kama Ri pp , 
was assured certain income by virtue of Melanie's Buddah 
recordings. When Melanie left Buddah she left Kama Rippa. By 
Obligating recording and releasing three ,3, compositions con- 1 
trolled by Kama Ripp, but released on another label (Neighborhood^ 
Kama Ripp, was to at least mate bacK some o, the income they lost 


11 









60A 

by virtue of Melanie's breach. This line of thinking is the 
only one which makes sense and is the reason for the $75,000 
penalty clause. Otherwise such a penalty clause would make no 
sense. It would in addition be doubly ludicrous to then permit 
Melanie to select three of the compositions solely for demo 
purposes. 

n 

23. Your deponent has been engaged in the representa¬ 
tion of individuals and corporation in all facets of the music 
business for a number of years. Your deponent can state with 
assui^ty that the general understanding of the term "record* 

I 

within the industry of music is generally taken to mean record 
and release. (See also the affidavit of Joseph Zynzack annexed 
hereto) . This is particularly true in view of the fact that 

i 

Melanie controlled the compositions which were to be included on 
her records as released by Neighborhood Records and distributed ( 
by Famous Music Corporation. It is salient to note that Frankel j 
does not, in hivi affirmation, reach this question at all. Rather, 
Frankel seeks to call the term "record" a term of art and limit 
it merely to having Melanie go home and sit in front of a tiny 
home recorder and sing a song with no other obligation. If this 
was the understanding of the parties why then not treat all 
twenty (20) compositions the same? And, in addition, why should 
the selection of such recordings be left in the hands of Melanie 
when, at least theoretically, plaintiff was to publish and 

i 

attempt to sell the tunes? Finally, why is there such a severe 
penalty clause? 

I 

| 

24. Defendants' counsel's concept of the law of 
evidence is equally limited. The correct rule to apply, in this 
case, with respect to the interpretation of the August 24, 1971 
agreement is known as the "parol evidence rule" which permits 
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a party to bring in both oral and written evidence in addition 
to the outstanding agreement in order to explain a word which may ! 
be ambiguous or may be disputed as to its meaning by the parties 
to said agreement. This is precisely what plaintiff is alleging i 
that it is prepared to do and, in the affidavits herein has 
done. 

. *j 

25. It is not necessary, as Frankel would have this 
Court to believe, that in making a prima facie case plaintiff's 
counsel specifies with exactitude the substance of such pre¬ 
agreement conversations and other writings and it is further not ' 
necessary that such writings be "duly executed by the parties 

9 

hereto." A'modification or change to be in writing does not bear 
on the dispute in this case since we are not seeking a modifica¬ 
tion or change in the agreement. 

26. It is clear from the position taken here and the 
position taken by defendants' counsel that two very distinct 
meanings are being applied to the word "record" and the facts 
that lead up to the use of that term. The application of the 
parol evidence rule to explain such ambiguous term is clear. 

See West v. Aetna Cas. i Sur. Co. , 266 N.Y.S.2d 600, 48 Misc.2d 

i 

28, modified 280 N.Y.S.2d 795, 28 A.D.2d 745 (1965). Plaintiff 
must succeed when the Settlement Agreement is read in the light 
of the understanding reached by all parties in settling their 

i 

differences and in the light of the general understanding that 

i 

the music industry holds with respect to the word "record." 

t 

The introduction of extrinsic evidence to show the intention of 

I 

the parties is admissible and relevant . Anders v. State , 248 
N.Y.S.2d 4, 42 Misc.2d 276 (N.Y. Ct. Cl. 1964). 
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27. The foregoing is particularly true in view of the 


argument made above surrounding the imposition of penalty clauses | 
for failure of defendants to record and release such tunes and 

further the special treatment given three of the twenty tunes so 

l 

transferred to plaintiff in view of the uselessness of having any 1 

I 

particular artist make a "demonstration" of a particular 
composition. 

28. The arguments raised by Frankel deal more with a 
j question of the statute of frauds than they do with parol 

evidence. As such, Frankel's argument that plaintiff needs to 
present more evidence than was presented to this Court in order 

j 

to secure an Order of Attachment is fallacious. It is clear 
j then that plaintiff had, in its presentation to Judge Waltemade, 
made a case necessary in order to secure'such attachment. His 
j order was not wrong; we were not deceitful. Plaintiff has shown 
that defendants are non-residents, that the assets held by 
plaintiff and to be delivered to defendants' counsel were the 
only assets which plaintiff knew of with certainty (which, 
parenthetically, defendants' counsel never contends) and, 
further, that plaintiff has a valid cause. 

29. Defendants are attempting to place plaintiff in an 
impossible position. They are trying to claim and will be trying 
to claim apparently that plaintiff's conduct will cause defendants 
to lose rights that they have with respect to copyrights. Those 
rights probably exceed $400,000. Defendants' thrust is to 
have this Court decide that the attachment was wrongfully 
granted and on that basis claim that the monies were wrong¬ 
fully withheld. Plaintiff o. he other hand was seeking to 
protect itself in a situation where it felt that jurisdiction 
was a major problem and that assets would not be 
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available as above described. At the very least the critical 
factor that this Court may feel determinative is the 
defendants' residence. Plaintiff requests the taking of 
testimony to prove that defendants are residents of New Jersey 
and are not domiciliaries of New York. 

30. Assuming there were any procedural defects in 

plaintiff's paper, plaintiff must be given an opportunity to 

correct such defect. The reason for this is obvious. When 

the plaintiff seeks an attachment, there are many facts that he 

cannot possibly know. As Professor Wachtel, the authority relied 

on by defendants, states, again in his text, at page 194: 

"Upon the motion the court must give the 
plaintiff a reasonable opportunity to cor¬ 
rect any defect." CPLR 6223, See Third 
Report 358. 

30. The attachment should be upheld. 


Dated: New York, New York 
October 9, 1973 

Harley I. Lewin 


Exhibit A 


PRESENT: 


HONORABLE 


i 

At a Special Term, Part II of the 
Supreme Court of the State of New 
York, Held in and for the County of 
New York, at the Courthouse located ' 
at 60 Centre Street, Nqw York, New 
York on th Qiff/^d ay of f 
1972. I 




Justice. 


merican Talent International Ltd., 


Plaintiff, 


-against- 


Cory Wells, Charles Negron, Daniel Hutton, 
Michael Allsuo, James Greenspoon, Joe Schcrmie, 
!Floyd Sneed, individually and as Three Dog 
jNight Inc., Burt Jacobs, Reb Foster Associates, 
[William Morris Agency, Inc., 

Defendants. 
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ORDER OF 
ATTACHMENT 


Index No.25750/ ? 


wherein it appears that a cause of action for a money judgment 
exists in favor of the plaintiff and against the defendant, 

If or the sum stated in said affidavit, namely, $ 50,000.00. 


A motion have been made by plaintiff for an Order of 
Attachment against the property of defendant Three Dog Night Inc.. 

I 

in an action in the Supreme Court, New York County. 

NOW, on reading and filing the summons and complaint . 
'herein, the affidavit of Harley I. Lewin, Esq., duly sworn to : 

the 14th day of December, 1972, and the exhibits annexed thereto, 






h lnCeiCSt fr °” the 8th d ' 1y ° f Number, 1972, and that 

Plal " tlff " ~~ - - — .U counterclaim, 

known to4 rt fflT 

And It being further shown that the plaintiff i, 

entitled to an Order of Attachment against the „ 

sainsc the property of the 

defendant Three Doc Nir»hr Tn^ , 

L , 8 8ht InC - the that said defendant 

| 3 forel Cn corporation whose only assets ere 

‘uy assets are moneys due from 

( defendant WilH,„ Morris Agency I„ c and e 

S ncy Inc. and from plaintiff, itself 

»ow. on motion of Emil, Kobrin Klein & Carbus. attor- 
neys for plaintiff, it i 8 

ORDERED, that the plaintiffs undertaking be and the 
hereby fired In the sum of S5.P00.00 of which the sum of 
500.00 thereof Is conditioned that the plaintiff will pay to 

t; r dCfendant 008 *« -gal costs and damages 

which may be sustained by reason of the attachment after said 

afendant recovers judgment or It 1 , finally decided that the 
Plaintiff was no t entitled to an attachment of defendant's proper¬ 
ty and the balance thereof conditioned that the plaintiff win 
Pay to the Sheriff all of hls allowable f .. s and lt u furtW 

ORDRRRD, that the Sheriff of the City of Mew VorK, or 

I iff ° f 3ny C0Unty ° f the State of Ncw Y °rk, levy within 

r « «» y time before final ju dg m e„t. upo „ C h. 

.moneys now the hands of American Talent Intentional Ltd., 

888 Seventh Avenue, New York N Y * . 

| orK * N - Y - and defendant William Morris 

Agency Inc., in which the defendanr tw n Inc. 

defendant Three Dog Night/has an interest^ 

and upon such debts owed ..ij , , 

owed to said defendant as will satisfy the 

plaintiff's demand of $50 000 on ^ • 

>50,000.00 together with probable interest, 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


AMERICAN TALENT INTERNATIONAL LTD., 


Plaintiff, 


-against- 


CORY WELLS, CHARLES NEGRON, DANIEL HUTTON, 
MICHAEL ALLSUP, JAMES CREENSPOON, JOE SCHERMIE 
FLOYD SNEED, INDIVIDUALLY ANT) AS THREE DOG 
NIGHT INC., BURT JACOBS, RED FOSTER ASSOCIATES 
WILLIAM MORRIS AGENCY, INC., 

Defendants. 
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AFFIDAVIT 
Index No.25230/72 


STATE OF NEW YORK ) 

l 

COUNTY OF NEW YORK ) 


says: 


HARLEY I. LEWIN, Esq., being duly sworn, deposes and 


!• Deponent submits this affidavit in support of the 


instant application pursuant to Section 6201, et seq. of the 
Civil Procedure Law and Rules for an Attachment against defendant 
Three Dog Night Inc., in the amount of $50,000.00. This is the 
amount of moneys owed and due which are part of the $750,000.00 
claimed as damages by defendant pursuant to a complaint dated 
December 6, 1972 and filed with this court on December 7, 1972. 

In further support of plaintiff's application herein, plaintiff 
submits herewith an undertaking for -ten (107.) percent of the 
aforesaid figure. 


O 
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2. As the summons and complaint annexed hereto as 


Exhibit A indicate, defendant, Three Dog Night Inc., the corporate 

shell used by the individual entertainers comprising that protes¬ 
ts 

•clonal performing group known as Three Dog Night, 16 a California 
corporation. The individual named defendants and those members 
of the aforesaid Three Dog Night are California residents presently 
: performing in Japan and elsewhere outside the United States. 

3. On or about the 4th day of February, 1972, plaintiff, 
acting in capacity of an artist's booking agent commenced repre¬ 
senting defendants pursuant to the terms of an agreement entered 
into by telegraphic and written communications, copies of 6aid 
documents are attached hereto as Exhibit B and made a part hereof 

I 

by reference (hereinafter che "Agreement"). 

4. Pursuant to the Agreement between the parties, 
plaintiff commenced booking the individual members of Three Dog 
Night. Annexed hereto as Exhibit C are copies of plaintiff's 
records with regard to certain of the bookings made by plaintiff 
on behalf of defendants as examples of plaintiff's efforts as 

i pursuant to the Agreement. Furthermore, plaintiff, at the 
i specific request of defendants, and at great cost and expense of 
the plaintiff established and commenced operation of a corporation 
in the state of California, American Talent International Ltd. 
of California, in order to better service the defendants herein. 
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5. After performing all of their obligations pursuant 
to the Agreement, plaintiff received notification dated November 8, 
1972 that defendants, without cause or Justification, were terrains- 
ting the aforementioned Agreement. Copies of said notice of ter¬ 
mination are attached hereto as Exhibit D. 

6. In its capacity as agent for the individual defendant* 
comprising Three Dog Night and Three Dog Night Inc., plaintiff did 
collect moneys on behalf of said defendants from various promoters, 
subtract commission due plaintiff and after saia specific dates 
were played, forward the moneys on to the individual defendants. 
Pursuant to Agreement between plaintiff and defendants, plaintiff 
during the entire period when it worked on behalf of defendants 

did forward one half of its commissions to defendant William Morris 
Agency Inc. This represented moneys being paid to defendant 
William Morris Agency Inc. on the understanding that defendants 
Three Dog Night and Three Dog Night Inc. would adhere to the 
provisions of the Agreement with American Talent International. 
Annexed hereto as Exhibit E are copies of the checks sent to 
William Morris as aforesaid. 

7. At the time of making this petition, plaintiff holds 
.approximately $60,000.00, before commission, which defendants and j 
'their promoters have requested be sent, to defendant William Morris 
Agency Inc. Annexed hereto as Exhibit F is a letter from one of 
the aforesaid promoters requesting such a transfer. If plaintiff 
does so transfer, it loses all control over any funds in New York 
which could be used to satisfy Judgment herein. Plaintiff, there- ! 
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fore, would seek to have the attachment herein levied at Its own 
offices at 888 Seventh Avenue, New York, New York and at the 
offices of defendant William Morris Agency, Inc., 1350 Avenue of 
the Americas, New York City. 

i 

8. To plaintiff's knowledge and belief, the only 
'assets of defendants presently In Hew York are those funds now 
held by plaintiff which are to be transferred by check to defendant 
William Morris Agency. 

9. Plaintiff has no recourse to move for this Attach¬ 
ment. All the claimed defendants reside in California, are enter¬ 
tainers constantly on tour throughout the world and are paid direc- 
tly, to plaintiff's knowledge, wherever they may be performing. 
Furthermore, upon information and belief, defendant Three Dog 
Night Inc. has no assets and Is simply a flow-through corporation 
shielding the individual named defendants. The only assets which 
deponent has been able to locate from which plaintiff might secure 
at least partial satisfaction of judgment are those moneys held 

by the New York office of defendant William Morris Agency Inc. 

This is especially true since defendant William Morris Agency Inc., 

I 

!through defendant's California offices, is collecting additional 
funds from which plai ntiff would be entitled to recover. There¬ 
fore, the only course is for the relief prayed for herein. 

10. Time is of the essence. By actions of defendants, 
plaintiff now believes that defendant Three Dog Night Inc. is 
removing all proceeds and other assets from New York in an attempt 
to avoid payment to this plaintiff of moneys owed pursuant to the 
aforesaid agreement as well as damages thereunder. Plaintiff is 
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entitled to commissions on everything through April, 1973 received 1 
by defendants from their date performances pursuant to the afore- ! 
said agency agreement. All funds are being collected and dlstri- ' 
buted in California or outside of the continental United States. ! 

11. Annexed hereto as Exhibit G is a complete and 
entire breakdown of how the sum of $50,000.00, which plaintiff 
seeks to attach herein is computed as prepared by plaintiff's 
officers^ uduxJ* <0 6. //c Su>m *i. | 

The amount stated herein is due plaintiff, which 
to deponent's knowledge on information and belief, over and above 
all counterclaims known to plaintiff at .this time. 

13. No previous application for this relief has been 
made to any court or Judge. 

14. Deponent respectfully requests that the relief 

t 

sought herein be granted. 


!Sworn to before me this 
day of 'fyfCtfob tC 


1972. 


C 7/) c ^ '['rfsAes/) 



T /-S' o/A 

HARLEY I. LEWIN 
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FEDERAL PJSURANCr; COMPANY 

bond ho. aor.7-oi-34 


stifULtis ccuur state or new vowc 

lliw yy.iK CO’.’Ni V .'.nrclAi. :i : I'A RT II 

AffEHXCAJ TALENT li.THiWATlCNAL LTD. 

Plaintiff 

-againat- 

COKV WELLS, Ci’-AJILEE N :Ui, DANIEL HUTTON, 

MiciT-rL alls'jv, dame;. c;x.i;.\ , ri>oo\ , I joe. 

SCilLiV;]"., FLOYD .'NEED, INDIVIDUALLY AND AS 

thr’DC" Hir.LT x;;c., mu n r .Jacobs, led 

FOSTER ASSOCIATES, WILLI A”. H.CKRIS AGJIVCY 

IHC. , 

Defendants 
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UNDERTAXJNo ON ATTACHMENT 
CPLR 

Article 62-Indny. «25730/72 


The above named plaintiff anericam TAi.o.rr international ltd. 

having moved (or being about 

to move) before one of the Justices of this Court for an order of attachment ' , 
against the property of defendants XXXXXT.XXXXXXXX Three Dog Night Inc. \ 

under and l^y virtue of the provi¬ 
sions ef Article 6? of thQ CPLR of the State of New York. 




Httf, THCRCrOHE, the FEDERAL IJ'SllRANCE COMPANY, a New Jersey Corporation 
having an office ana piece of.business at No. 90 John Street, New York 38, New York 
and authorized to execute undertakings within this State, is firmly bound to the 
said defendant and to the- Sheriff of county or hew youk 

respectively, in an aggregate amount, not 
exceeding the sum of five i <!vv»o*.»«0 AND 00/100 (55,000.00)----- 


DOLLARS, under the foilowing terms, conditions and amounts: 


1. In the evr-nt tne plaintiff pays the defendant all legal costs end 

damages which ray be sustained by reason of the attachment, if the 
defendant recovers judgment, or if it is finally decided that the 
plaintiff was net entitled to an attachment of the defendant's 
property, then this obligation is to Le void, otherwise to be in 
full force and effect; and the surety covenants, in that event it 
shall pay such legal costs and ti.mages, or so much thereof as shall 
not have beer, paid by tne plaintiff, up to but net exceeding the 
amount of two thousand nvj; hundred and oo/ioo ($ 2 ,*>oc.oo) - 

---DOLLARS, and 

2. In the event the plaintiff pays the Sheriff all of his allowable fees 
then this obligation is to be void, but otherwise to be in full 
force and effect; and the surety covenants, in that event, it shall 
pay to the Sheriff such allowable fees, up to but not exceeding the 

amount Of TWO THOUSAND riVE HUNDRED AND OO/IOO (52,500.00) - 

.......DOLLARS.' 


The obligations hereby undertaken are severable and each covenant 
hall be deemed a separate undertaking as to the defendant herein a.mi as to the 
her iff of county or new yolk respectively. 

Dated: New York, New York nrcci-.bcr 20 , , 19 72 . 

FEDERAL IIISURAIKl CCXAAflY 

By:_ 

Assisiint Secretary 
. M’srg;ir"t Wager 


Sll 1-iCO 
V.K 


And:____ 

Attorney-in-fact 

r. C. Duciiac 

/XV/:-v 








NOTARIAL ACKNOWLEDGMENT 

CITY. COUNTY A STATE OF NEW YORK, aa: T 3 A 

•nd ° n ^ ^4°, — 1p 7i be,0r# m * po, * on,l,y c * m « —y«aAT*kJteflfir_ 

thAi Ih.y are ^crotsri 1° "** "TT. Wh °' bel " 9 by m ° du ' y ‘"° ,n - did dc P° s » •"» uy 

g~j»t^a?ss=5 

•ssfisisc^ “ "* «“«•-«•*“ s 

Aom. >- 

Sworn to and Acknowledged 
beloro me on the data abova wrlttan 


CERTIFICATION 


(Notary', Sipnaiur,. Description a mi Seel) 

~«-Y - > i's, 

a ' t- • 


CITY AND COUT ,T v OF Nr// YORK: aa ; V. f •> 

following *!sf.True .££ f^B ^'ZiVi id^m^ COMPANY - - h«by car,,* mat *. 

«nd amended May 27. 1971 and that II,i, By-Law 1. In lull lore, ."n".*^ "* ^ °’ Dlf,C,0r * 0n M * ,ch «■ 18 « 

“ARTICLE XVIII. 

^ C behaiTol me^mpany^h^ 1 "?^ at?hori)ed ,n,,,umcn, » °' h er than as abova for and 

executed in the nYmelnd on b C hil* 0 *, U if,T,,h«r’I'm *‘ eCul *' may °" d •'>••> E 

or the President or a Vice-President jS nn? wim th. Lrre?.~ n . 9 ,l,l . rm,n or m ® Vice Chairman 
respective designations parent mu' J Wlln *" e - >ecr,! ' ar y or an Assistant Secretary, under their 
resolution of theBo”dofMSrT T* or •”o^ey*-,n- fac t designated in any 

executed as provided lor m Sec'ion 3 h«ini», e m» J<eCU ' lvc . Committee, or in any power of attorney 
gallon as provided In such resolution or poweT ot ^tomey*"* bond . undertakin 9 or o^®' obll 

In the name *nd P on*bch 0 a\| i ol° , the y Comnanv° n 01 J he Company may and shall be executed 

surety business In each of me* States of?he R UnUod^Sta”f of C Am?rm^ P [f t V fr i licens#d ,0 ,r ® r '»®ct fidelity and 
M hnn 0 n lnCel H 0 ' C4n «d« with the exception of Prince EdJ.rf ?s?.nn \nr,' S V'®', 5° ,, ' mb ' a ' Puerto Rico, and e7ch of 
on bonds, undertakings, etc., permitted or required by *aw. ° d> d * so duly llc ® ns * d to become sole surety 

Given under my hand and seal of said Company at New York. N. Y.. thta"' ' - / ?OtS 

D»o^r „ vWv i r - ’ --- d * , °' 


Assltltnl Secrete 


Financial 6talement of Federal Insurance Company ae of December 31,1971 

IN THOUSANDS OF DOILAM 

STATUTORY BASIS 


ASSETS 

United States Treasury Bond* . t s ?sa 

United States Government Secured 
New Housing Bonds .......... 40 305 

State and Municipal Bonds 

Other Bonds . . 

Preterrod Stocks .. . " 

Common Stock. . ,3*663 

total investments . 35M73 

Capital Stock of Affiliates: “ 

Great Northorn Insurance Co. g 3 j 3 

Paclllc Indemnity Company 51471 

Colonial Life Insurance Co. (98%) 14 9«7 

The Chubb Corporation 

Other * ,Z13 

Cash . , 620 

Net Premiums Receivable 24 ’ S91 

Reinsurance Recoverable on Paid 

Lo **«* .. , M - 

oihofAM *** ££ 

TOTAL ADMITTEO ASSETS 


LIABILITIES AND SURPLUS TO POLICYHOLDERS 

Unearned Premiums . j 132 jjj 

Outstanding Losses and Claims 122.888 

Dividend Payable to Shareholder 4 ggg 

Funds Held under Reinsurance Treaties 9.588 

Non-Admltted Reinsurance . . 5 327 

Other Liabilities mm 

TOTAL LIABILITIES "297428 


Capital Stock 

Paid-In Surplus . . .. 

Earned Surplus 

Unrealized Appreciation of 
investments 

SURPLUS TO POLICYHOLDERS 
TOTAL 


Investment, ... valued In wllh reevlr,m t n„ in. N.i , 

...* m * -•> 


191.967 

5489.295 




























CortlfVad Copyot 

POWER OF ATTORNEY 
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Know all Men by those Present. STSSS " D^OConTor. ’SiTt 

New Yor K. a New Jersey Corporation hat «>"•'' “ company F. C. Duchec, vv. Neel Hamilton end Rlcnard W. Dlogo 
Oammond. Margaret Wager, Assistant Secrets e * h purposes spncilied In this Powor ot Attornsy. any two 

wnc, are hereby appointed Attorneys-m-Fac, 0 .' * *, ^‘"VaTon, m its nam. “o .Mi* It. corporal, seal to. and to della* 
ot tnam (orntly to have lull power to osccute und * 9 lo n ow |n 0 classes, and any instruments amending or aHarlng 

tor .no on ... beh.il. a. Surety or r.I.rred to in said bond, or obhgshons. provided 

this authority shall exceed In amount th. sum o. ... Though 

Dollar. ($500,000.) 


Compensation bonds, and bond. . Wllh #n y Sh.rltl or Magi* 


Compensation bonds, and bond, on cer.ai, «■ " " Qf wlUl , ny Sh , rl „ 0 , Mag,* 

" luch Bond or und0,llk '"°- 


UU19, —- - 

,n w ;:rJ^rJ; = • mx-d 

presents 0^ day0 , Novembw 1» 72 * 




__...asm MAXianAklV 



By 


* r* _-- ii.n«IUn 


Georae McCIlllin _ ,. . 

Assistant Vlc+PrasJdv* 



I ~ 


STATE OF NEW YORK 

Z " 1 - * - Nova mb* " S 

known and by me knowr.toJ» A»i«*« 0 , Attorney and me said John MacGregor being bym. 

SC 

did oepcss anu Stay »*“»» ,,w --A MV 

c! the FEDERAL INSURANCE COMPANY 


nown and by me known ,o be Assistant Sccretaryo. ^ being by me duly sworru 

r, p»d in and whlcn executed the torogomg Poise o r jersey; that ho Is Assistant Secretary 

Georg. M.cClenan and xnow, him to * *£££ * # jn gunum6 rewriting ot said George McClellan and 

SS “ id Bnd 10 dep0nem '* P ' e “ nCe 

jUltWIWBIdj. 

/£>. 

(z{* 0 lZ? y )* i 

\ u\-. .••V§ 


laid Company, ana max mo - - 

SscnbecTtoTaTd Power ot*Attorney is in the gunuina handwriting o. said George McClellan and was 
Dscnoea 10 *»«* . __ _ ln Honnnuni't oresence. 

Acknowledocd and Sworn to bofore me 
on the date above written 

• w Notary Public 

MARY K. BENOICK 
Notary Public. SMio ot New York 
No. 24-0237960 

Ouaiitied in Kings County 

Certificate Med In N«ur Y ° rk vl 
Commission Expires March 30,19<3 


SEE NOTARIAL ACKNOWLEDGMENT AND CERTIFICATION 
ON REVERSE SIDE 


Faun I1SS3 i-wv. tl-W) 



*-l\K 5M) 





SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


X 


KAMA RIPPA MUSIC, INC., 

Plaintiff; 


-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 
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Index 016516/1973 

AFFIDAVIT 


Defendants. 


X 


STATE OF NEW YORK ) 

( SS.: ' 

COUNTY OF NEW YORK ) 

ARTHUR KASS, being duly sworn, deposes and says: 

1. I am the President of plaintiff. I submit this 
affidavit in opposition to the motion to vacate the Attachment. 

2. I will in my affidavit deal with three (3) items. 
First, the facts concerning defendants' non-residence. Second, 
the severe financial condition that defendants are in, and third, 
the construction of the August 24, 1971 agreement. I was presen: 
at all of those discussions and was a signatory to many of the 
agreements signed during that period of time. 


3. We had a long and continuing professional relation¬ 
ship with the Schekeryks. Throughout that time, they always 
lived in New Jersey. I am told that their present New Jersey 
residence is large and is their living quarters. It has a 
baby's room for the expected infant, servant's quarters and sits 
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on a good deal of land. Prior to the time that they owned this 
house, they cwned other residences in New Jersey. Melanie Schekeryk's 
parents live in New Jersey. 

4. 1 am advised that they file New Jersey State taxes 
and that their many cars bear New Jersey license plates. 

5. The Schekeryk Enterprises office at 200 Central Park 
South, New York, New York is right near the Gulf and Western 
office building where Neighborhood Records does business. I 

have been advised that this small apartment has few of the facilities 

that their New Jersey address has. 

6. During the time that Melanie was under contract with 

Buddah their various corporate entities maintained an office at 
1650 Broadway. To my knowledge, none of those offices had facili¬ 
ties for living. 

7. Annexed hereto are photostatic copies of documents 
that we have over the years been mailing to New Jersey. We have 
two addresses for the Schekeryks, either their New Jersey address 
or in care of their New York attorney, Robert Casper. We have 
never been advised of a change of address. 

8. The facts that I know concerning the Schekeryks 
indicate that they are in financial difficulty. Peter Schekeryk 
had been calling one of my associates over the past year in an 
attempt to get us to buy out an interest he has in a co-publishing 
venture. He told my associate that he needed the money because 

of financial pressure. Peter Schekeryk and 1 spoke in September 
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this year. Peter indicated that he needed money very badly; 
that they were under great financial pressure and; that if we had 
a check for him for his share of the co-publishing venture, he 
would be by within the hour to pick it up. 

9. I believe that the personal income derived by Melanie 
and Peter Schekeryk from her personal and his business ventures 

is such that it causes defendants difficulty. I understand that 
: Neighborhood Records, Peter Schekeryk's company, has sustained 
a series of reverses. Based on documents furnished to me I know 
that Melanie's last album entitled "Melanie Live at Carnegie" 
has as of the date of the last accounting sold 20,000 records. 

Given the advance that they receive, this puts them in a serious 
red position. 

10. I understand that at the time Melanie Schekeryk, 
through her various corporate entities, entered into an agreement 
with Famous, she received a commitment for substantial advances 

: to be paid against royalties. I understand that at the present 
' time, and for some period of time prior, royalties were and are 
far below the advances. In addition, Neighborhood Records, the 
| defendants' recording vehicle, secured certain monies as an advance 

I ' ; 

against record royalties pursuant to their distribution arrangement 
i with Famous. Due to the aforementioned reversals which Neighborhood 
: Records has had with respect to sales of its record product, 
including Melanie's product, I understand that a substantial 
deficit position applies to Neighborhood Records as well as Melanie. 
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I have never seen the financial records relating to Famous 
or the Schekcryks since they are there. What I have said is 
the conclusion that I draw on the basis of documents that they 
have sent to me and on the basis of that illusory concept known 

as general industry knowledge. 

11. As my attorneys have already stated, it was my 

understanding in the course of the negotiations related to 
settlement of our disputes with the defendants, that with respect 
to three of the twenty compositions to be delivered to us, they 
would be released by Melanie pursuant to her arrangements with 

other entities. 

12. 1 have been in the publishing business as well as 

the record business for a considerable period of time. While 
it is valuable to have a hit artist's name associated with the 
writing of a particular composition for sale of that composition 
to other artists, I have never found it essential to have the 
artist/songwriter record a demonstration version of the com¬ 
position for sale. More often than not, we use a much less 
expensive manner and simpler presentation of a composition to 
aid us in the sale thereof. In addition, no artist I have ever 
done business with has chosen a composition to record on the 
basis of the demonstration tape of the composition being recorded 
by a name artist. Rather, an artist chooses a particular composi¬ 
tion because he feels it lends itself to his style. As such, 
it is simply ludicrous for the defendants to suggest that the 
$75,000 placed a s a valuation on the three (3) compositions was 
a value determined by Melanie's recording of said compositions I 
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for demonstration purposes. The $75,000 ($25,000 per tune) was 
arrived at by estimating the potential sales of such tunes as 
recorded by Melanie, and released for sale to the public , and the 
publishing income to be derived fron such sales. The contention 1 
that defendants have made that their obligation is completely * 
satisfied with respect to the agreement of August 24, 1971 by 
recording demonstration versions is simply untrue. If we were 
to have such demonstration records made, we would do it ourselves, 
on the basis of what we felt was the right song for the right 
artist, not.leave it to the whim of an artist with whom we have 
little or no business dealings. 

13. I respectfully request that this Court permit the 
Order of Attachment to stand. 


Sworn to before me this 
1st day of October, 1973. 


- ^ gV , 

ARTHUR KASS 7” 


-—r-i - 

Notary Public 




ANN E MENDEISON 
M0TART PUBIIC. Sim of New Yorl 
. No. Jl?6?>!>365 
Quil led in Naw Yolk County 
Commiii'on Upno Morch 30. 197S 
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) SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


x 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 

. -against** 

/ 

MS. MELANIE SCJIEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 
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Index No. 16516/73 


Defendants. 


x 


STATE OF NEW YORK . ) 

) ss.s 

COUNTY OF NEW YORK ) 


MARLENE H. LINDER, being duly sworn, deposes and says: 

On October 1, 1973, I went to 200 Central Park South, 
the alleged address for Melanie Schekeryk and to the Gulf i 
Western Building. At the Gulf & Western Building there is no' 
listing for Melanie Schekeryk. There is a listing for Peter 
Schekeryk, Schekeryk Enterprises and for Neighborhood Records. 
When I went to the Gulf « Western Building and asked whether 
or not I could serve papers on the Schekeryks I was told that 
they did not know where the Schekeryks were. They were surprised 
that I had come to this address seeking the Schekeryks because 
one of them stated that they were very rarely there. At the 
200 Central Park South address I spoke to someone in the A. 
Schekeryk office. He aov.sed me that the Schekeryks were both 
in New Jersey and that Peter Schekeryk would not be returning to 
New York for another two weeks. I was advised by one of the 
Schekeryks' representatives that the Schekeryks were taking 
natural child birth courses in New Jersey. 


'tyfrt/lAJL, 
MARLENE i 




RLENE H. LINDER 


Sworn to before me this 
1st day of October, 1973 

>£ £ ^ ^ 


/? 


ANN E. MENDELSON 

km ” »«. CM?” 

No. 31 26S8865 

0u,M.rj u , ro-t Cou m, 

C »U-th JO. 1975 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


KAMA RIPPA MUSIC, INC., 


Plaintiff, 

-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 

r LANIE MUSIC, 

Defendants. 
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Index #16516/73 

AFFIDAVIT 


STATE OF NEW YORK ) , j 

( SS.: 

COUNTY OF NEW YORK ) 

. i 

I JOSEPH E. ZYNCZAK, being duly sworn, deposes and says: 

1. During August of 1971, I was House Counsel to Quddah 
Records, Inc. and its related companies, including Kama-Rippa 
Music, Inc. During such employment, I prepared the letter agree¬ 
ment dated August 24, 1971, between Melanie Schekeryk, Peter ^ 

[schekeryk, Melanie Music and Kama-Rippa Music, Inc. 

2. The last paragraph on Page 1-A of the agreement dated 

August 24, 1971, represented an understanding arrived at by the 
[parties thereto that Melanie Schekeryk would record three com¬ 
positions of the twenty that were to be delivered by her in satis¬ 
faction of her obligations under a co-publishing agreement that the 
I parties had previously entered into in May of 1968. The parties 
contemplated that the three compositions were to be included on 
a Melanie album other than the initial album Melanie was to 
deliver to Paramount Records. Melanie Schekeryk and Peter Schekeryk 
advised Kama-Rippa Music that pursuant to the recording agreement 
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existing between Melanie Schekeryk, Peter Schekeryk and their 
appropriate corporation, that the right to select material to 
be recorded was within their control. The parties farther agreed 
to insure the recording of at least three of the compositions 
contained in the 20 to be delivered by Melanie that she would pay 
to Kama-Rippa Music the sum of $25,000 per each composition she 
failed to record for inclusion in an album to be released and 
distributed by Paramount Records. The $25,000 amount represented 
an approximization of earnings Kama-Rippa Music would enjoy as 

f 

a result of the recording and release of a musical composition 
in one of Melanie's long playing albums. 

3. The word record as used in the agreement is used as 
it is normally used in the recording industry. It reflects the 
understanding of the parties that Melanie would record the com¬ 
position in the same manner as she customarily records a composi¬ 
tion to wit; in-a professional recording studio, accompanied by 
professional studio musicians, performing a fully embellished 

| arrangement of each composition, at a cost of several thousands 
of dollars for each composition embodied in a master recording, 
and cause the release thereof for sale to the public. This is 
why the term was used relating to the three (3) compositions and 
the special treatment they were to be given. 

4. The foregoing treatment of the three (3) composition 
was selected as a method of reimbursing Kama-Rippa Music for not 
being able to collect on future songs recorded by Melanie for 


A 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 


STATE OF NEW YORK ) 

) SS.: 

COUNTY OF NEW YORK) 

Marguerite A. Stenson, being duly sworn, deposes 
and says: 

On October 5, 1973 I attempted to serve the defen¬ 
dants Melanie and Peter Schekeryk at 200 Central Park South 
and at the Gulf and Western Building. When I arrived at 
200 Central Park South the doorman directed me to Apartment 
6B. I rang the doorbell several times but there was no 
response from within. The desk clerk then told me that 
the Schekeryks wer e not in and he had no idea when they 
would be. At the Gulf and Western Building, I noted the 
following listings on the building directory: Schekeryk 
Enterprises, Ltd., Schekeryk P., Neighborhood Records. 









dl " ct ' d by * you "’ «*■»« Ku.ic corp. 

fl00r “ th * SChek ”^ ■>».!„,. t0 . 

“* U unmarked office. When 1 „k.d c 

Enterprises ltd , Sohek.ryk 

that p t,d 1 “** told in '*« office 

that Peter Schekeryk was not there had 

for not tb «re 

well over four months and was 
a. a was not expected at anv 

^ the nMr £ut —« I was also told that his 
whereabouts were not known. ^ Present 


befor e me 
this 8th day of Oci 




Myguej^e A. Stena &T 


/ y ^UfAewiii 

^' y 

r^«? UA, ' ,,rd ,n TOfk County 

Commiis-on Marcft 30, 197^ 



SUPFEME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
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KAMA R1PPA MUSIC, INC., 

t 


Plaintiff, 

t 

- 89A 

-against- 

: 

REPLY AFFIDAVIT 

MS. MELANIE SCHEKERYK, MR. PETER 
, SCHEKERYK, individually and d/b/a 

* 

Index No. 16516/73 

j AMELANIE MUSIC, 

: 


Defendants. 

t 
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1 STATE OF NEW YORK ) 



BBS 

• 



COUNTY OF NEW YORK ) 

SANDOR FRANKEL. being duly sworn, deposes and says: 

1. I am counsel for the defendants in the above- 
jj captioned mat ter. I respectfully submit this reply affidavit 
!| in response to the affidavits of plaintiffs counsel which 
jj opposed defendants' instant motion for an order to vacate the 
jj ° rder ° f Attachme nt and levies thereunder in this matter, and 
j £ollowin 9 oral argument before the Hon. Jacob Markowitz in 
Special Term, Part I, on October 9, 1973. 

2. This reply affidavit will address plaintiff's con- 

jj tentionG ln thc order in which the issues relevant to this 

j motion were raised and discussed in deponent's moving affida- 
I vit. 





I. 


PLAINTIFF IS GUILTY OF BAD FAITH IN OBTAINING 
THE ORDER OF ATTACHMENT_ 
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fVY » 


3. Plaintiff's counsel contended in oral argument 
before this Court on October 9. 1973 that the failure of 
plaintiff to advise the issuing Judge in Special Term, Part 
II, of the pending federal action was not done in bad faitli, 
but was justified because the federal action had not yet 
commenced. This contention is factually erroneous. On 
August 31, 1973. plaintiff filed its complaint in the United 
States District Court for the Southern District, of New York. 
Rule 3 of the Federal Rules of Civil Procedure expressly pro¬ 
vides as follows: 

"A civil action is commenced by filing a com¬ 
plaint with the court." 

Thus, on September 17, 1973, when plaintiff submitted its 
ex parte application for an Order of Attachment and failed to 
advise this Court of the federal proceedings, the federal 
j action had already been commenced. Moreover, on September 10, 

I 1973, ten days after commencement of the federal action and 
a week prior to plaintiff's application for an order of 
'' Attachment, deponent personally received a telephone call and j 
spoke with a United States Marshal attempting to serve the 
|' defendants at their New Jersey home with the Complaint in the 
j| federal action. Melanie, at the time, was nearly nine 
| months pregnant (she deU'ered on October 3, 1973), and was 
I with her husband, defendant Peter Schekeryk, away from that 
home. I personally advised the Marshal, on September 10, that 
jI was authorized to and did accept service on their behalf; 


ts> 
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a copy of the Marshal's record of service attesting to the 


above is annexed hereto as Exhibit 1. Thus, despite the 
contention during oral ar--’.,«nt of plaintiff's counsel, the 


federal action had been commenced seventeen days before 
plaintiff's application for the Order of Attachment, and 
1 deponent had informed the Marshal of my immediate avail- 

I , 

ability for service seven days before plaintiff's applica¬ 
tion; yet plaintiff deliberately concealed the pending 
federal action from Judge Waltemade in Special Term, Part II. 

II. THIS COURT DOES NOT HAVE JURISDICTION 

1; OF THIS ACTION 

— - --- --- 

4. For the reasons stated above and in the correspond¬ 
ing section of deponent's moving affidavit, it is respect¬ 
fully submitted that plaintiff’s bad faith in deliberately 
’concealing from the issuing Court the pendency of other pro- 
,ceedings between these parties warrants, without more, grant¬ 
ing of the instant motion. Moreover, as a matter of substan¬ 
tive law, because of the pending federal action this Court is 
and was without jurisdiction to issue the Order of Attachment 
and, alternatively, as a matter of comity between state and 

I! 

federal courts, this Court should decline to exercise such 
Jurisdiction (and should therefore vacate and set aside the 

i! 

Order of Attachment and levies thereunder). 

! 5. In addition to the authorities cited in deponent's 

moving affidavit, numerous other New York cases support de- 
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fendants’ contention. 
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6. In R^rrin v. Litton In dustries. Inc^. 29 App.Dlv.2d 
857. 288 N.Y.S.2d 552 (1st Dept. 1968). defendants appealed 
from an order denying their motion for summary Judgment and 
a stay of proceedings; the Appellate Division unanimously re¬ 
versed on the grounds that "such an action, involving sub¬ 
stantially the same issues as are now tendered in the [State- 
court] pleading, is now pending in the U. S. District Court. 

I 1 Southern District of New YorX. " 

7 . m channel Maste r Coro, v. JFD Electronics Corj^., 

26 App.Div.2d 961. 275 N.Y.S.2d 1019 (3d Dept. 1966). the 
! Appellate Division unanimously modified the Judgment of the 
court below by ordering a stay of all proceedings pending the 
| outcome of a federal court action previously commenced be- 
! tween the same parties and involving the same issues. See 
I also Marro v. National Airlines, Inc, et a.!^, 34 Misc^d 577 
I (Sup.Ct. 1962); Wane* v. Ric har dson-Merrell. In e^. 243 
I N .y. S .2d 759. 4C Misc2J635 (Sup.Ct. 1963); Krisel _v. 

!j Phillips Petroleum Co. , 32 App. Div. 2d 628. 299 N.Y.S.2d 895 

! (1st Dept. 1969). 

8. Plaintiff cites two cases which it claims warrant 
■ this Court’s exercising jurisdiction (see plaintiff’s memo- 
j randum of law. p. 6); defendants respectfully submit that 
both cases are entirely different and distinguishable from 
the instant case for the following reasons. In Kaplan _y^ 
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A nita Eshay Fair Sex Jewels, Inc. . 137 N.Y.S.2d 43 (Sup.Ct. 
1954), defendant cross-moved for dismissal of the state 
action on the ground of pcidency ■ ♦ a federal action; in 
rejecting defendant's claim, the court relied on the fact 
that “the federal action is not between the -ame parties."* 
137 N.Y.S.2d at 45. In the instant case, of course, both 
the federal and purported state actions are between the 
j identical parties, plaintiff also relies on Jacobson v. 

New York Racing Ass’n. . 328 N.Y.S,2d 785 (Sup.Ct. 1972); 
however, in Jacobson the state court exercised Jurisdiction 
] on ^ express ground that in the state complaint a material 


"allegation is nowhere contained in the federal action and, 
as plaintiff points out, there is no possibility that a 
judgment in the federal case will dispose of the issues 
raised herein." 328 N.Y.S.2d at 787. Such is not true in 
the instant case: precisely the same issues between the 
same parties are raised in both the federal and state com¬ 
plaints, and a Judgment in the federal case will completely 
dispose of the issues raised in the state case. 

| 9. The affidavit of plaintiff's counsel claims that 

plaintiff “has now transferred its action to state court", 

|| 

and that plaintiff now intends to dismiss the federal com¬ 

il 


* The court also noted that the defendant could not so 
cross-move because the other action was pending in 
federal and not state court; however, this distinction 
was expressly removed after the decision in this case 
by the enactment of CPLR 3211(4). 
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plaint, and annexes an "Affidavit of Attempted Service" of 
I the purported state-court complaint. Suffice it to say that 
M no such transfer has been effected or even attempte '. no 
papers in support of such an attempt have been served on 
defendants or deponent, the federal action has been assigned 
and is now pending for all purposes before the Hon. Whitman 
Knapp, and any attempt by plaintiff to dismiss that action 
and bring the same action in state court will be vigorously 
opposed by defendants in both federal and state courts. With 
respect to the "Affidavit of Attempted Service." it is note¬ 
worthy that said service was not attempted until October 5, 
! 973 —following receipt by plaintiff's counsel of deponent's 
; affidavit in support of defendants' motion to vacate the 
Order of Attachment and levies, wherein deponent noted, in 
attempting to show this Court that the purported state- court 
j complaint was a mere sham used to obtain an Order of Attach¬ 
ment which would have been unobtainable in the federal 
jl court, that plaintiff had made no attempt to serve defendants 
. It i S also noteworthy that plaintiff made no attempt to call 
' deponent to have deponent accept service on defendants' be- 
I half—which deponent has done in the past, as is known to 
plaintiff's counsel. Moreover, defendants personally are 
and have been completely available for service of process. 
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III. PLAINTIFF IS GUILTY OF ABUSE OF THIS COURT'S 

PROCESSES IN OBTAINING THE ORDER OF ATTACHMENT 

10. As noted In deponent's moving affidavit, the real 
purpose underlying plaintiff's attempt to levy upon property 
held by plaintiff itself is plaintiff's attempt to avoid the 
automatic reversion to Melanie of copyrights to her songs, a 
reversion that wobld result from plaintiff's failure to remit 


to Melanie within the time contractually required a full 
royalty payment for the half-year ending June 30. 


11. Plaintiff attempts to justify a levy against itself 
by annexing to its opposing papers a previous Order of 

j 

5 1 Attachment obtained in a different matter. Deponent respect¬ 
fully submits that the propriety or impropriety of that 
i Order of Attachment in a different case completely unrelated 
j' to this one is utterly irrelevant to the issues now before 
; this Court. 


12. Moreover, plaintiff attempts to show that the iro- 
; proper purpose alleged in deponent's moving affidavit is un¬ 
true, by claiming (1) that plaintiff never received a demand 
| for royalty payments from Melanie personally, and (2) that 
in any event plaintiff has in good faith attempted to pay 
Melanie the royalties due her. Both claims, for the follow- 
< ing reasons, are without merit. 


13. The claim that Melanie has not demanded royalty 
payments is frivolous. Plaintiff has for many previous 
years made royalty payments to Melanie by sending her checks 
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to the American Guild of Authors end composers (hereinafter 
-AGAC-). an association duly authorized to act as agent for 
collection of royalties used to Melanie and numerous other 
! performers. AGAC has recently concluded an audit of plain¬ 
tiff. booh, on Melanie's hehalf. with, of course, plaintiff 
full knowledge and consent. AGAC formally demanded payment 
' tIO » plaintiff on Melanie's behalf by registered letter de- 
j livered August 24. 1973 (a copy Is annexed to defendants' 

1 moving paper, as Exhibit Hi, plaintiff has never before quee- 
tioned the propriety of that demand In the one and one-half 
months that have since elapsed. 

14. Plaintiffs counsel claims that AGAC never respond- 
j ed to plaintiffs demand for AGAC's signed authorization to 
collect royalties on Melanie's behalf. In fact, that request 
! W as made by plaintiffs counsel after many years of plain- 
!| ti£ fs dealing with AGAC as Melanie's agent for collection 

and making numerous payments to AGAC on Melanie's behalf, and 

fhe federal action. AGAC referred 
only after commencement of tne ieaei<* 

plaintiff's request to deponent, and on September 13. 1973 
/ deponent wrote to plaintiffs counsel requesting the reason 
! for his sudden request for a copy of AGAC's contract with 
I Melanie (in that letter, deponent also repeated previous de- 
'! ma nds made on Melanie's behalf for payment of royalties), 
ij A CO p y of deponent's letter is annexed hereto as Exhibit 2: 

|| plaintiff's counsel never responded to said letter. 

i j 

i 15 . Plaintiff's further claim that it has made a good- 

!| faith attempt to pay Melanie her royalties, and that Melanie 





_ 97A , 

has refused to accept said payment, is not only false, but 
starkly illustrates plaintiff's bad-faith attempt to abuse 
this Court's processes in obtaining the Order of Attachment 
and levies. On September 20, 1973, a messenger brought to 
AGAC's offices (1) a statement showing royalties due to 
Melanie of $79,436, (2) a check for $4,436, and (3) a copy 
of the Order of Attachment (which is in the sum of $75,000). 

| obviously, plaintiff was attempting to put itself in the 
1 position where it could argue in the federal action for re¬ 
version of copyrights--a counterclaim which plaintiff had 
already been advised would shortly be filed in the federal 
action—that a bona fide tender of royalties had been na de 

!l by plaintiff to Melanie; that is, plaintiff seeks through 

|! 

the processes of this Court to be in a position to argue in 
federal court that plaintiff was legally estopped--by virtue 
of its self-imposed Order of Attachment—from paying Melanie 
full royalties. Of course, Melanie vould not accept partial 

payment of $4,436 when $79,436 was in fact conceded by 

jl 

plaintiff to be owing (in fact, defendants believe that far 
in excess of the conceded amount is owing), and AGAC, acting 
|; on Melanie's behalf, refused said tender of partial payment 
(a copy of AGAC's letter of refusal to plaintiff is annexed 
" hereto as Exhibit 3). Plaintiff similarly attempted to 

|j 

tender a 3 mall partial payment to defendant general coun- 
sol, Robert Casper, Esq. (upon whom levy under the Order of 
Attachment had also been made), which was similarly refused 
1 for the same reasons. 
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16. Thus, as predicted in deponent's moving affidavit, 
plaintiff has already begun attempting to construct an arti¬ 
ficial defense to Melanie's prospective copyright-reversion 
claim, by tendering a miniscule portion of royalties due, 
accompanied by a copy of the levy which plaintiff caused to 
be served upon itself. This attempt to construct a defense 
is not a legitimate reason for the issuance of an Order of 
! Attachment. It is respectfully submitted that the extreme 
remedy of an order of Attachment, issued ex parte and before 
resolution of the underlying litigation, should be invoked 
only in those rare instances where it is realistically urgent, 
reauired, and neoassary. The funds of Melanie which plain¬ 
tiff caused to be levied upon are funds of Melanie held by 
I! plaintiff itself. If plaintiff is Justified in not paying 
II f u n royalties to Melanie (and we respectfully submit that 
J| plaintiff is not so Justified) , then plaintiff need only re- I 
fuse to pay Melanie and bear the legal consequences, if any. 

(I i n the copyright-reversion action; certainly, an Order of 
Attachment is not necessary or appropriate under these 

I 

I] circumstances. 

IV. DEFENDANTS' VALID CLAIMS AGAINST PLAINTIFF PRECLUDE 
THE GRANT ING OF AN ORDER OF ATTACHMENT _ 

i —----- — 

17. plaintiff claims that defendants' .claims against 
l! plaintiff do not bar the issuance of an Order of Attachment 
■ because plaintiff is not "willing to concede as Just" defen¬ 
dants' pending $2,000,000 counterclaims now pending in this 

10 
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Court in the original 1971 litigation (see plaintiff's memo¬ 
randum of law, pp. 4-5). 


18. However, plaintiff fails completely to addiess the 
fact that plaintiff's conceded debt to Melanie of approximate¬ 
ly $80,000 bars the issuance of an Order of Attachment. 
"(WJhether proof of claim was filed or not, a valid offset 
against the plaintiff's claim would be a counterclaim within 
the scope of (the predecessor statute to CPLR 6212(a)].'* 
Rothsteln v. Autourlst A/S . 37 Misc.2d 683, 236 N.Y.S.2d 337, 
340 (Sup.Ct. 1963). Plaintiff has conceded that defendants 

I 

have a valid claim against plaintiff for $80,000, an amount 
in excess of the amount specified in the Order of Attachment 
(which is in the amount of $75,000). As noted in deponent's 
moving affidavit (526 thereof), in order for plaintiff to 
have validly obtained ar. Order of Attachment in the sum of 
$75,000, plaintiff's claim against defendants would, under 

I 

CPLR 6212(a), have had to exceed its acknowledged debt to 
defendants by $75,000. To the contrary, plaintiff concedes j 
that it owes to defendants $5,000 over and above the $75,000 ^ 
specified in the Order of Attachment. For that reason alone,! 
and without consideration of plaintiff's failure to advise 
the issuing Court of the pendency of $2,000,000 in counter- 
claims asserted in the 1971 litigation, the Order of Attach- j 


ment should be vacated. 


i 


V. 


NO GROUNDS FOR AN ORDER OF ATTACHMENT 
EXIST UNDER CPLR §6201_ 
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19. The opposing affidavit of plaintiff's counsel, in 
claiming that Melanie and Peter Schekeryk are not resident* 
of New York, relies on the fact that in defendants' answer in 
j the original 1971 litigation between these parties, the defen¬ 
dants admitted being residents of New Jersey. This is irre¬ 
levant for several reasons. In the first place, although 
j on e may have only one domicile, one may have more than one 
residence, and an Order of Attachment is only permissible 
! where a defendant is both a non-domiciliary and non-resident 
(see authorities cited in deponent's moving affidavit, 11 28- 
34); these are fundamental principles which p)'intiff's oppos■■ 
j ing papers neither contest nor address but, rather, ignore. 

20. Moreover, plaintiff attempts to support its position 

!! bv reference to its pre-1971 dealings with the defendants. 

I! 

I claiming that "the residence situation with the Schekeryks 
! t s the same today as it was in 1971" (see opposing affidavit 

i 

' of Martin Garbus. *9). This is totally inaccurate, as re- 

j 

I) fleeted in the fact that since that time the defendants have 
i! actU aily resided at 200 Central Park South pursuant to the 

I 

two-and-one-half-year lease executed on March 6. 1972 (and 
1 annexed as an exhibit to Exhibit I of deponent's moving affi- 
| davit); furthermore, since 1971 the defendants regularly 
I conduct business at 1 Gulf S. Western plaza, in a multi-office 
1 su ite furnished to them under multi-year contracts with 





Famous Music Cor P . (a subsidiary of Gulf & Western Industries 
Inc.). Plaintiffs moving papers claim that the defendants 


; do not actually do business at this latter address. Deponent 

represents to this Court, based upon deponent's personal 

i! 

knowledge and as an officer of this Court, that this allega¬ 
tion is untrue, and that deponent has personally met numerous 
il times with these efendants at that office, and has had 
|j te l e Phone conversations with them there, in connection with 
ij thls and severa l other matters in which deponent represents 
them. Neither the address at 200 Central Park South nor that 
at 1 Gulf & western Plaza is a facade (indeed, at $11,880 per 
annum, their residence at 200 Central Park South would be an 

I expensive facade). in short, defendants, despite their home 

I 

in New Jersey, are residents of New York; they are, have 
been, and will be available for service of process; their 

assets are, have been, and will be available if plaintiff 

I 

recovers any judgment (which, we respectfully submit, will 
not occur); and, notwithstanding plaintiff's unsupported 
allegations, the defendants are completely solvent and 

I I 

responsible, financially and otherwise. 

II 

21. The one case citea oy plaintiff in support of its 

II 

position, Strater v. Strater . 20 App.Div. 2d 889 (1964) 
(miscited in plaintiff's memorandum of law as 20 A.D.2d 1964) 
is clearly inapposite. In Strater . the Court sustained an 
Order of Attachment for the reason that "it very clearly 
appears that, in 1961, (the defendant) deliberately abandoned 
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any residence he may have had in New York City and establish** 
York Harbor, Maine, as his sole place of abode." 20 App.Dlv.2< 
at 89C. As the facts recited in deponent's moving affidavit 
and in this affidavit she-/, this is not true in these defen¬ 
dants' case; rather, they fall within the doctrine of Loew's, 
Inc, v. Dorsey , and Zenatello v. Pons , cited and discussed 
in deponent's moving affidavit, 33-34. 

22. Plaintiff's counsel’s affidavit attempts to support 
.•'laintiff's claim that the defendants are not residents of 
New York by predicting t.iat defendants intend to dispute 
diversity Jurisdiction ir the federal action. This is un¬ 
true, and plaintiff has no grounds for making the assertion. 
Diversity of citizenship for purposes of determining Juris¬ 
diction of federal courts depends upon state citizenship, 
not residence (see Wright, Federal Courts , pp. 74-75 (1963)); 

I plaintiff's federal complaint alleges that the defendants 
are citizens of New Jersey for federal jurisdictional pur¬ 
poses, and the defendants do not deny that. However, for 
purposes of determining the appropriateness of an Order of 

lj 

Attachment under CPLR 6201, residence, rather than citizen- 

i| 

;• ship, governs. In any event, plaintiff chose the federal 

1 

i court as the forum in this action, and until such time as 

ii 

the federal court may decline Jurisdiction, the Order of 

i 

i Attachment should be vacated. See Wanek v. Richardson - 
^ M errell, Inc. , 40 Misc.2d 635, 243 N.Y.S.2d 759 (Sup.Ct. 

I 
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VI. PLAINTIFF’S COMPLAINT IS. PR IMA FACIE . LEGALLY 

INSUFFICIENT T O SUPPPORT AN ORDER OF ATTACHM ENT I 

" T 103A 

23. Plaintiff's opposing papers contend that plaintiff*! 
complaint is not £rima facie insufficient to support an Order 

| ° f Attachm ent. notwithstanding the fact that Melanie's allegec 
I obli 9 at *-°n to release for public distribution the three re- 
l corded songs is nowhere reflected in the Agreement Regarding 
Remaining Songwriting Obligations which forms the basis for 
plaintiff's action. 

24. Annexed hereto as Exhibit 4 is an affidavit of * 
Robert Casper. Esq., the attorney who represented Melanie and 
Peter Schekeryk in the discussions leading up to and culminat •• 

i ing in the Agreement Regarding Remaining Songwriting Obliga- 
tions; Mr. Casper describes the complete absence of any agree¬ 
ment to release the musical compositions, and the fact that 
"record" (the word used in the agreement) and "release" (the 
word not used in the agreement) have separate and distinct 
meanings and convey separate and distinct obligations. De¬ 
ponent will not burden the Court with a repetition of Mr. 
Casper's affidavit, but respectfully refers the Court to it 

I 

25. Deponent only wishes to note the following: As 

plaintiff's papers concede, Kama Rippa Music, Inc. is a 

I 

Eublishing company; its affiliate. Buddah Records, Inc., is a 
record company. The Agreement Regarding Remaining Songwrit¬ 
ing Obligations is between these defendants and Kama Ripp,?. 
Music, Inc., not Buddah Records, Inc. (a fact confused in the 


15 








- 104 A 

opposing Affidavit of Martin Garbus, Esq., wherein at *9 he 
states, "Buddah Records, Inc. has complied in every way with 
the August 24. 1971 Agreement"—in fact, Buddah Records, Inc. 
is not even a signatory to that agreement); the agreement 
itself begins, "Reference is hereby made to our Co-Publishing 
Agreement of May 31, 1968 and our exclusive Songwriters 
Agreement of May 31, 1968." It is beyond question that the 
Agreement created no obligation to release any recorded per¬ 
formances, for plaintiff's record affiliate, Buddah Records, 
Inc., had just signed a contract with Famous Music Corp. (a 
subsidiary of Gulf & Western Industries, Inc.) pursuant to 

fvhich Buddah received $500,000 for all rights to Melanie as 

|| 

a recording artist. 


VII. THE EX PARTE ORDER OF ATTACHMENT WAS OBTAINED BY 
PLAINTIFF'S RECOURSE TO UNCONSTITUTIONAL MEANS 


26. Defendants respectfully submit on this argument 
for the reasons stated in deponent's moving affidavit. 




27. Plaintiff contends, in its opposing affidavit and 
in its memorandum of law, that if this Court finds "procedur- 
i al defects" in the Order of Attachment, plaintiff should be 
| given an opportunity to correct those defects. Defendants 
j respectfully submit that the defects in the Order of Attach- 
j! ment are substantial and not mere technical or procedural 

j 

i defects, and that the Order of Attachment and levies there- 
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September 13, 1973 


Martin Garbua, Eaq. 

Broil, Kobrin* Klein & Garbua 
540 Madia oq Avenue 
New York. N. Y. 10022 

Dear Mr. Garbue: 

l writing to you on behalf of my clients, Melanie and 
Peter Schekeryk. 

Petor Thall, Esq. has forwarded to me your letter to 
him of August 30, 1973. Mr. Lewis Bachman has forwarded to ma 
your letters to him of August 29, 1973 and August 30, 1973. 

In the above mentioned letters, you havo proposed, on 
behAif of your clients, placing into an escrow account funds owed by 
your clients to Melanie. Please be informed that your suggestion Is 
unacceptable to my clients. 

Appropriate demand has previously been made for pay* 
ment of royalties due to my clients, and l reiterate that demand on 


in your letter of August 30. 1973 to Mr. Bachman, you 
have also requested a copy of AGACa contract with Melanie. Would 
you please inform me of the reason for this request. 

Yours truly. 


SF/gh 


/s/ Sandor Frankel 




American SuifJ of J^utfiors ancf Gomposers 

; . 108A 

, £*mi* UC. jBacAaaJi 

■Mcufiva OIMCTOH 

September 20, 1973 



Kama Rippa Music, Inc, 
Kama Sutra Music, Inc, 
810 Seventh Avenue 
New York, New York 

10019 


Gentlemen: 


A messenger brought to our office this afternoon 
a check for $4,436 and statement showing royalties due 
of $79,436. 

On Melanie's behalf, we do not accept partial 
payment of royalties due and owing to her. 

I • 

We hereby reiterate all demands previously made 
for full payment of all royalties due and owing to 
Melanie. Pursuant to written demand made upon you 
by letter dated August 23, 1973 delivered by Registered 
Mail on August 24th, 1973 and your contractual obliga¬ 
tions to Melanie, if full and complete payment of all 
royalties payable to Melanie is not made by September 
24th, 1973 all rights in and to Melanie's compositions 
revert automatically to her. 


LMB/ck 
BY H ANO 



M>e«T STREET • NEW YORK. N Y 10019 • 21 *-/o ',-3833 
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SUPREME COURT s STATE OF NEW YORK 
COUNTY OF NEW YORK 
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KAMA RIPPA MUSIC, INC., 


109A 


Plaintiff, 


Index No. 16516/73 


-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
j| AMELANIE MUSIC, 


AFFIDAVIT IN SUPPORT 
OF ORDER TO SHOW 
CAUSE TO VACATE ORDER 
OF ATTACHMENT AND 
LEVIES THEREUNDER 


Defendants. 


x 


STATE OF NEW YORK ) 

) as. : 

COUNTY OF NEW YORK) 


ROBERT L. CASPER being duly sworn, deposes and says: 

1. I am a member of the firm of Casper 6 Thall, P. C., 
General Counsel for defendants, Ms. Melanie Schekeryk, Mr. Peter 
Schekeryk, individually and d/b/a Amelanie Music. I submit this 
Affidavit in support of the motion to vacate the Order of 
Attachment and Levies thereunder. 

2. I am an attorney licensed to practice in the State 
of New York and have practiced law and, particularly, general 
entertainment and music law, in the City of New York for more 
than fifteen (15) years. During this time, I have represented 
hundreds of clients, including hundreds of songwriters, recording 
artists and music publishing companies; among which, have been 

and are included many of the most commercially and artistically 

, , , . publishing and recording companies 

successful musical artists/in the world. 

3. Prior to August 24, 1971, I, on behalf of the 
defendants, participated in the discussions with plaintiff, 
resulting in the preparation and execution of the letter agreement 
regarding Melanie Schekeryk f s remaining songwriting obligations 
referred to in such agreement, dated August 24, 1971. During the 
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course of these discussions which were reflected in the agree- 

* r 

ment which was executed (and which was drafted by plaintiff's 
counsel, Joseph E. Zynczak, Esg.), there was never any contempla¬ 
tion of the release of the recordings frequently referred to in 
said agreement. 

* 4. In my experience in the entertainment industry, 

and particularly, the publishing and recording industry, the 
words "record" and."release" have two (2) entirely separate 
meanings. The differences between such words are often the 
cause of extended, protracted and sometimes even heated 
negotiations. The word "record" has always been intended to 
mean, in my experience, and without exception, the actua* 
production onto tape of a sound recording containing the 
performance of one (1) or more individual vocalists and/or 
instrumental!., a. The word "release" has always been intended 
to mean, in my experience, and without exception, the general 
distribution into commerce of phonograph records derived from 
the master sound recordings to which I have just referred. 

5. In the context of music publishing, the word 
"record" is used to mean the recording of a performance of 
either the writer or studio musicians for purposes of producing 
a demonstration tape, which is then duplicated by the music 
publisher and presented to recording artists, record companies 
and producers with a view toward causing the musical composition 
(which is the only asset acquired by the music publisher) to be 
subsequently recorded. It is through this process that music 
publishers gain exploitation of their compositions. 

- 2 - 
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6. Accordingly, the reason that the plaintiff sought 
to have Melanie record three (3) of the twenty (20) compositions 
was to obtain a particularly valuable demonstration tape 
containing the performance of a major international songwriter 
and recording artist, the receipt of which by other recording 
artists, record companies and producers would not only be 
appreciated and valued but wr.uld receive their specific attention, 
particularly whan one considers that major recording artists, 
recording companies and producers receive hundreds of such 
demonstration tapes containing the performances of studio 
musicians of musical compositions authored by unknown writers 
over the years. It would have been very easy for the plaintiff's 
own counsel, or the plaintiff's principals, to propose, and 
conceivably to demand that the word "record" used in the said 
agreement be changed to "release". Hcwever, a mere reading of 
the August 24, 1971 agreement shows that the parties contemplated 
and agreedupon the mere "recording" and not "release" of the 
three (3) musical compositions. The word "release" or any such 
similar phrase denoting distribution to the general record 
buying public, nowhere appears in the agreement. 


! Sworn to before me this 
10^ day of October, 1973. 

n-L H mu 

, Notary Public 

PITER M TMAIX 
hatary Public. Slate o! New Yorfc 
No. 313310645 
QuallfM n New Yorti County 
gommteuon Eipiref March 30. 197y 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


KAMA RIPPA MUSIC, INC., 


-against- 


Plaintiff, 


MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 
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Index No. 16516/73 


AFFIDAVIT IN KESPONS! 
TO REPLY AFFIDAVIT 
OF SANDOR FRANKEL 



STATE OF NEW YORK ) 

) ss. t 

COUNTY OF NEW YORK ) 


HARLEY I. LEWIN, being duly sworn, deposes and says: 

1. I am associated with Emil, Kobrin, Klein t Garbus, 
attorneys for the plaintiff in the above captioned matter. I 
respectfully submit this response affidavit in reply to the 
affidavit of defendants' counsel, all in the matter of the instant 
motion for an order to vacate the order of attachment and levies 
thereunder and following oral argument before Hon. Jacob Markowitz 
in Special Term, Part I,on October 9, 1973. 

2. This affidavit will address defendants' contentions 

in the order in which the issues relevant to this motion have 

* . ( 
been raised and discussed heretofore. 

I. PLAINTIFF HAS ACTED IN ALL 
GOOD FAITH IN OBTAINING THE 
ORDER OF ATTACHMENT _ 

3. Defendants' counsel argues that your deponent in 
oral argument advised the Court that failure to advise the Court 
of a pending federal action is justified because the federal 
action had not yet commenced. Nothing could be further from 
the truth. Deponent had advised the Court and reiterates herein 
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that plaintiff made an alternative decision to seek redress in 
the State courts because it felt it was a more proper form and, 
that in view of the fact that the summons and complaint, while 
filed ( it is a matter of office policy to file a summons and 
complaint almost routinely when considering serving defendants in 
a federal action) the summons and complaint in such federal actloij 
had not been served at the time of commencement of the State 
action. As the affidavit of Martin Garbus, Esq. hereto annexed 
Bhows, the Marshal was, in fact, in error in serving the 
defendants herein. At the time of securing the Order of Attach¬ 
ment we had'advised the Marshal not to effect service because we 
had decided to withdraw our federal action in view of the fact 
that a State action was being commenced. In fact, proceedings 
are underway at this time, to attempt to withdraw such summons 
and complaint from federal court. 

4. The judgment by this office was made in all good 
faith and, in view of the decision not to proceed with the 
federal action, we in fact did not consider such federal action 

I 

relevant to the state of facts surrounding the application for an! 
Order of Attachment. As such, we attempted to make a prima facie 
case sufficient to secure such order and, the issuing Judge in 
Special Term, Part II, evidently agreed that such a prima facie 

I 

case had been made and that the requirements of CPLR 6201 et seq 
had been met. It is noteworthy at this time to note that service 
of the summons and complaint in the federal action took place 

I 

against this office's express authority and, further, that no 
answer or other papers have been submitted by defendants in such 
federal action. It seems obvious that issue has not been joined 
and that defendants have no intention of doing so. 

- 2 - 
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5. Service of the federal action took place over a 
week after the State action had been commenced. In view of the 
foregoing facts this office did not, in all nonesty, feel that 
such an action is relevant to the facts surrounding the matter at 
hand. It is exceedingly doubtful, in view of outstanding case 
law that the pendency of such an action is relevant to the grant 
of a provisional remedy in State court. This is particularly true 
in view of the fact that issue had not been joined and no other 
papers beside the summons and complaint had been issued. 

II. THIS COURT CLEARLY HAS JURISDICTION 
OF THIS ACTION _ 

6. Frankel, defendants' counsel, in section 2, 
paragraphs 4, 5, 6, 7, 8 and 9 argues most vociferously 

on a vague basis, and without substance, that this Court is 
without jurisdiction to issue a provisional remedy by virtue of 
the summons and complaint having been filed in the federal action. 
This argument is without merit. 

7. Frankel cites Berzin v. Litton Industries, Inc. , 29 
App. Div.2d 857, 288 N.Y.S.2d 552 (1st Dept. 1968) and Channel 
Master Corp. v. JFD Electronics Corp. ,26 App. Div.2d 1961, 275 
N.Y.S.2d 1019 (3rd Dept. 1966) in support of his contention. 
Neither one of these two cases is relevant to the issue at hand. 

It is salient to note that in both cases the Court retained 
jurisdiction, imposed a stay on certain proceedings in the State 
court by virtue of the federal proceedings having been clearly 
underway, i.e., issue has been joined, Answers submitted and 
various other papers submitted in the pending federal action. In 
addition, there was no prejudice to any parties by staying the 
State court action while the federal court action had continued, 
considering that the federal court action was already well under- 
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W«y. in our case the federal court action 1 ^ no way underway, 
particularly in view of the fact that we intend to withdraw our 
summons and complaint. In addition, the factual situation in 
Berzin, su£ra, was such that plaintiffs 1 amended pleading submitted 
in State court did not make out a material individual cause of 
action. As such, the court has no recourse but to dismiss the 

pending action in State court since federal action was already 
underway. 

8 * In Channel Master Corp. . supra , the holding of the 
court is opposite to the contentions made by Frankel in his 
paragraphs regarding jurisdiction of this court in the within 
action. The court in Channel Master, responding to defendant's 
argument that the matter in the State court should be dismissed 
since the same case had been previously commenced in federal 
court, refused to determine that question and further refused to 
dismiss the action pursuant to defendant's motion. The action 
was stayed (the court implied because of a complexity of issues 
which had already been undertaken in federal court, i.e., 
patent licensing and the like) and, more importantly, did not 
— a ~ e the int erim injunction which had been issued by a lower 
State court in the matter. The final holding of the court was 
that the matter would be ttayed and that the injunction issued 
would stand. Clearly then, applied to this court the attachment 
should stand even though this court may choose to stay the pendinc 
action. We, of course, argue that no such stay should be issued. 

9. Frankel also cites a number of other cases including 
Wanek v. Richard son-Merrell, Inc. , 243 N.y.S.2d 759, 40 Misc.2d 
635 (Sub. Ct. 1963) in support of his contentions. The court in 
Wanek again refused to dismiss the action but merely stayed the 
action on the basis that there was a motion then pending in 
federal court by the defendants with respect to jurisdiction. The 
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court made no finding along the lines that Frankel is suggesting 
and in fact refused to do so. 

10. In Kaplan v. Anita Eschay Fair Sex Jewels , 137 
N.Y.S.2d 43 (Sup. Ct. 1954) while the court did state that one 
of the reasons it was rejecting defendant's claim for dismissal 
was because the action was not between the same parties, the 
court went on to say with respect to such motion to dismiss that 
"such defense lies only with respect to another action pending in 
the courts of this state and does not apply to another action in 
the federal courts" at page 45. We would submit as Frankel has 
once again attempted to deliberately mislead this court continues 
to follow such a course of action as will be pointed out later 


herein. 


11. Some comments are in order in response to the 


matters raised in Frankel's affidavit, paragraph 9 therein. 

The affidavits heretofore submitted to this court regarding 
attempted service on the defendants were made expressly to show 

s 

that the defendants are not and have not been available for 
service. Frankel's self-serving statement, without proof or 
back-up information that the defendants have always been avail¬ 
able for service is patently false. As has heretofore been 
shown this court, defendants reside in New Jersey, are rarely 
in New York, are notorious for ducking service of process. 
Ultimately, as the affidavit of Marguerite A. Stenson hereto 
annexed illustrates, service has been effected against Peter 
Schekeryk by traveling to New Jersey and finding him at his 
New Jersey residence and domicile. This has been done not only 
to effect service as would normally be done, but also to show 
to this court that the only way defendants could be served is 
at their Few Jersey home and residence and not, as Frankel would 
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have this court believe, in any other place. 

111. PLAINTIFF HAS OBTAINED THE ORDER 

OF ATTACHMENT PURSUANT TO THIS 11 * A 

COURT'S PROCESS AND WITHOUT 
ABUSING SAME _ 

12. As deponent reads Frankel's reply affidavit with 
respect to this contention Frankel argues that (a) plaintiff 
levied on itself incorrectly, (b) that plaintiff is attempting to 
avoid the automatic reversion to Melanie of copyrights of her 
songs, (c) that AGAC by making formal demand on behalf of 
Melanie established a time limit for plaintiff to act, (d) that 
tender of partial payment by plaintiff .was illustrative of 
plaintiff's bad faith and that, for the foregoing reasons, 
plaintiff abused this court's process in obtaining the Order of 
Attachment. These arguments are ridiculous. 

13. Defendants' counsel has offered no law with respect 

to the impropriety of a plaintiff levying upon itself. There is 

a very simple reason that plaintiff caused the attachment to be 

levied at its offices. The reason for this, as is clear in all 

papers heretofore submitted, is that these are the only assets 

which plaintiff has been able to locate in the City of New York 

directly due defendants. Defendants are not making money. 

Defendants' record companies are not making money. Defendants 

are in a red position with their overall distributor Famous 

Music Corp. Defendants are notorious for unwisely spending 

their funds. The only money due defendants whicn could be levied 

upon were the monies then held by plaintiff to be delivered to 

• 

Robert L. Casper, P.C. (the attachment was also levied there) and 
the AGAC (the attachment was not levied there because plaintiff 
does not recognize their authority). Assuming we were to seek 
an attachment of defendants' funds against others besides 
ourselves, we would have attached thin air. No jurisdiction 
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would have been secured by virtue of no assets having been 
secured under the levy. The purpose of the attachment was to 
secure jurisdiction over the defendants because they are New 
Jersey residents and domiciliaries and, further, to preserve 
those assets which might ultimately be used to satisfy plaintiff'i 
judgment which will clearly be forthcoming on the merits of this 
case. Deponent can categorically state that no other motive was 
behind the securance of the Order of Attachment. 

14. Defendants have not demanded royalty payments. 
Plaintiff has paid the AGAC as a courtesy to defendants in prior 

t 

years. The AGAC has no jurisdiction in this case as plaintiff is 
not a signatory thereto. Plaintiff had agreed with Robert L. 
Casper, P.C. to pay certain monies to Casper, then Casper turns 
around and issues a self-serving letter, subsequent to the oral 
agreement with plaintiffs, to let plaintiff pay defendants at 
some other address. Plaintiff attempted to make part payment. 
Defendants refused such part payment. Defendants have continued 
to refuse such part payment. If plaintiffs had paid over all 
assets in spite of the Order of Attachment plaintiff would have 
been in contempt of court and its application for the Order of 
Attachment would have been a falsehood. Plaintiff attempted to 
pay the sum in excess of the Order of Attachment to defendants. 
Defendants refused to accept. As far as can be determined the 
AGAC has not heretofore made written demand upon plaintiff for 
payments on behalf of defendants and that the AGAC's demand 
herein was as a result of a dispute over payment on the Settlement 
Agreement. This dispute has not heretofore arisen and, therefore, 
plaintiff has not had occasion to dispute the authority of the 
AGAC. 
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X5. The statement contained in Frankel's letter of 
September 13, 1973, and in his affidavits regarding said letter, 
are completely self-serving. If we are to observe any demand it 
would be a demand of Frankel, not the AGAC. It is interesting 
to note that despite the request, most recently made, for the 
support of the authority of t..e AGAC to demand actions on 
plaintiff's part for defendants, that is, a copy of the agreement 
between defendants and the AGAC, has never been responded to. 
Frankel's affidavit states that this was the first time such a 
demand had been made. This is true, precisely because we had 
questioned the AGAC's authority to make such a demand. No one, 
to date hereof, has come forward with a,copy of any document 
evidencing the authority of the AGAC to act on behalf of Melanie 
Schekeryk in her dealings with plaintiff herein. Until such a 
time as the authority for such demand is shown and proven to 
plaintiff, plaintiff is fully justified refusing to recognize 
such alleged authority. Perhaps a reason that a copy of such 
contract is not forthcoming is because AGAC does not have such 
authority and the contract would reveal same. 

16. Your deponent has not yet been able to fathom the 
reason why partial tender of royalties due was not accepted by 
Melanie's alleged agents. No one haB claimed that acceptance 
of such payment would be a waiver of any of Melanie's claims for 
the balance of royalties. We have in fact, agreed that such 
royalties are due and owing and clearly stated that the only 
reason they were being withheld is because an Order of Attachment 
had been levied against them. The Order of Attachment had been 
levied against them at plaintiff's insistence because this is 
the only way that plaintiffs could (a) secure jurisdiction and 
(b) preserve at least some assets for judgment in plaintiff's 
favor. Frankel's statement regarding partial payment is simply 
self-serving and do not bear on the issue at hand. An Order of 
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Attachment i« issued, as noted in Frankel's affidavit, paragraph 
16 thereof, when such an order is urgent, required, and necessary, 
Clearly, the Order of Attachment was required. The defendants 
are New Jersey residents and domiciliaries and transferred their 
assets outside the jurisdiction of this court. In rem jurisdiction 
was the only alternative open to plaintiff, plaintiff is under 
an absolute obligation to seek to protect those assets of 
defendants which might ultimately be used to satisfy a judgment 
in favor of plaintiff. Order of Attachment was required, was 
urgent in view of the fact that plaintiff was about to disburse 
certain funds to defends its' alleged agents (which, of course, 
turn out not to be their agents) these assets were basically 
the only assets which plaintiff had knowledge of which was 
within this court's jurisdiction. This is particularly true in 
view of the se/ere down turn of Melanie's recording career and 
Peter's basically red position in his businesses. The affidavit 
of Arthur K.ass, President of plaintiff, heretofore submitted, 
clearly shows that defendants were desperate for money and 
continue to be desperate for money. As such, it was more than 
probable that the assets both held by plaintiff when transferred 
to defendants' agents would be moved forthwith from without this 
court's jurisdiction. Attachment was clearly necessary. 

Plaintiff was left without choice of remedy for all of the 
reasons cited herein and in the papers heretofore submitted and 
really had no choice but to move forward and ask this court for 
a provisional remedy. The final statement of Frankel, entwining 
plaintiff's cause of action herein with royalty payments due 
as a result of other publishing is ludicrous. Plaintiff need 
not be in a position to expose itself to a risk of a loss of 
near half a million dollars on the basis of an $80,000 claim. Thi 
untenable. In addition, it is quite obvious, that Frankel is 
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himself attempting to create a "catch 22" position in that he 
argues that defendants are New York residents and if this is true 
plaintiff would lose jurisdiction i federal court, since 
jurisdiction was based on diversity. In other words, Frankel 
would have plaintiff proceed on an $80,000 claim, which would 
probably be thrown out of federal court if Frankel is correct. 

The two elements are not entwined as Frankel would have us to 
believe. It is clear from the papers heretofore submitted and 
not be further discussed herein. 


IV. THE ARGUMENT RAISED BY DEFENDANTS 
REGARDING EXISTING COUNTERCLAIMS 
IS TALSE AND A BLANTANT ATTEMPT TO 
MISLEAD THIS COURT _ 

17. Frankel is attempting to mislead this court, as 

he has often accused plaintiff's counsel of doing, in raising 
the issue of existing counterclaims citing Rothstein v, Autourist 
A^/£, 37 Misc.2d 683, 236 ,”.S.2d 337, 340 (SuP. Ct. 1363). 

Plaintiff concedes defendants have the existing counterclaim 
upon which Frankel seems to be harping. It equally concedes that 
plaintiff has a debt owing to defendants in the neighborhood of 
$80,000. Frankel would have this court believe that we did not 
inform the court, in Special Term, Part II, of the issues relevant 
to the Order of Attachment. Nothing could be further from the 
truth. 

18. We have heretofore argued, particularly in our 


Memorandum of Law, that the cases hold that the only counterclaims 
which plaintiff need mention are-those counterclaims which plaintiff 
believes constitute a just and worthy claim by defendants. 

Plaintiff clearly spelled out for the issuing court circumstances 
surrounding monies due defendants from plaintiff, namely the 
$80,000 publishing royalties. This, plaintiff nas conceded is 
due and owing to defendants and, ultimately plaintiff will pay 


out at least part of this money to defendants. Plaintiff's 
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claim ir unrelated to this sum. Plaintiff intended to pay the 
excess beyond the amount attached, in all good faith, to 
defendants' agents. Defendants' alleged agents refused to accept 
even part payment of such sum. 

19. Frankel attempts to cloud the waters and mislead 

this Court with regard to the counterclaims preserved in a former 

o 1 

action by settlement. Plaintiff stated in open court and 

reiterates here' > that such counterclaims are without merit, 
were raised solely for the purpose of harassing the plr.intiff 
in the former action who had a just and meritorious claim. 

The settlement payment of nearly $500,000 was witness tha 
validity of plaintiff's claim in the former action. No action 
in over two years has been taken by defendants with respect 
to their existing counterclaims. The only time such counterclaims 
were raised were the original answering papers without 
evidenciary support or any other proof as to the merit of such 
claims and, in fact, such counterclaims have no merit whatsoever/ 

20. However, assuming arguendo defendants' claims are 
meritorious (which they are not) plaintiff stated to this court 
during oral argument and reiterates herein that plaintiff, in 
said former action, preserved a certain cause of action which 
cause of action amounts > o over three million dollars and is 
obviously in excess of both amount of money owing defendants by 
wi f publishing royalties and defendants' counterclaims, in 

the aggregate. Plaintiff has clearly disclosed this, particularlv 
with reference to the publishing royalties due defendants and 
further stated that plaintiff's claim was above all claims known 
to it which could possibly be made by defendants. This is 
obviously the truth. In this regard it is salie» to note that 
Frankel, in his continuing attempt to misstate the facts, no¬ 
where in his reply affidavit mentions the three million dollar 
existing cause of action which plaintiff has against defendants. 
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*he facts speak for themselves and require no such further 
discussion. 


\T, CLEAR GROUNDS EXIST FOR ATTACHMENT 
UNDER CPLR 6201(1) _ 

21. The issue raised by Franke? herein is another 
blatant attempt to mislead this court. Frankel hangs his 
argument on residence on two things, (1) a lease which is in an 
obvious corporate name and (2) his own self-serving statements 
as to the defendants' residence. While Frankel could have 
annexed innumerable documents as proof of residence he chose 
only to annex' a copy of a corporate lease. Plaintiff's papers 
heretofore submitted clearly show that the defendants are 
domiciled and reside in New Jersey. As the court well knows, 
as was stated in oral argument, one determines residence and 
domicile by the true state of facts; by the reality of a situation, 
not the mere self-serving statements of an attorney. 

22. The assertion that defendants have residence by the 
corporate office maintained in New York City is ludicrous. 
People do not live a,id reside at 1 Gulf & Western Plaza. By 

the admissions of the employees of defendants neither one of the 
defendants shows up at such offices for any extended period of 
time and, in particular, Melanie only cones in perhaps once or 
twice a year. 

23. Frankel attempts to persuade *-his court that 
because defendants pay high rental for an office on Central Park 
South it should be considered a residence. This is silly. 
Defendants are well known for squandering their assets concerning 
matters of status. Witness the fact that, despite Melanie's 
down turn as a recording artist and Peter's red position with 
respect to his various affairs, defendants own two homes in 

New Jersey, maintain a staff of servants, drive a Mercede* Benz 
and Rolls Royce and have all the accoutrements of permanent 



domicile and residence. Any other contention is ludicrous and 
simply will not stand. 
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VI. PLAINTIFF HAS MADE A PRIMA FACIE 
CASE SUFFICIENT TO SUPPORT AN 
ORDER OF ATTACHMENT _ 

24. Plaintiff has heretofore recited the full course 

of events and facts surrounding the instant dispute. Plaintiff’s 

•j 

initial affidavit applying for the Order of Attachment clearly 
stated disputes surrounding the obligations of both parties under 
the agreement of August 24, 1971. Plaintiff delinated how t ** 
dispute arose, what the present status of the dispute was and 
the probable resolution of such dispute in plaintiff's favor. 
Additional papers submitted by all parties heiato, other than 
the self-serving affidavit of Casper confirm plaintiff's 
contention. Defendant has offered no proof to the contrary. 

25. Defendants' counsel is attempting to try the 
merits of the case in the confines of his motion to vacate. His 
attempt is without merit. There is a clear question of fact and 
plaintiff has an undebatable cause of action regarding that 
question. The merits of plaintiff's claim are clear. It is 
salient to note that Frankel basically reitera v -!S in his section 
tha arguments he previously raised and again, omitted to mention 
the penalty clause and the reasons therefor. The reasons are 
obvious and need not be discussed herein. Frankel is attempting ; 
to deal with the elements of this case in a fishbowl outside the j 
overall settlement made between the parties and the obligations 
flowing therefrom. Plaintiff has clearly spelled out these 
obligations and made a meritorious claim. Plaintiff is not 
obligated to try its claim in its application but i.as shown this 
court the merits and facts. This issue need not be further 
discussed. 







VII. PLAINTIFF'S ACTION IN STATE 125A 

COURT SHOULD BE MAINTAINED 
AND THE ORDER OF ATTACHMENT 
SHOULD NOT BE VACATED __ 

26. Defendants' counsel has gone to great lengths to 
construct an elaborate defense based on the mere service of a 
summons and complaint in federal court and service of such papers^ 
on defendants subsequent to the commencement of the action herein 
In essence, defendants’ counsel has missed the entire rationale 
behind the desire of courts to avoid the duel actions. Initially 
it is to be noted that Rule 2211(a) 4. of the CPLR of New York 
while developing grounds for a motion to dismiss by virtue of a 
cause of action pending in a court of the State and of the United 
States the rule goes on the say "the court need not dismiss upon 
this ground but may make such order an justice requires. The 
essesence of the facts herein show that plaintiffs have acted 
openly and clearly stated their case and would be severely 
prejudiced by any dismissal or vacating the attachment. 

27. The rationale underlying prohibition against 
maintenance of two separate actions between the same parties and 
for the same cause is to spare the parties the unnecessary labor 
and expense of conducting two controversies over the same matter. 
Axvex Corp. v. Sanchez , 169 N.Y.S.2d 864, 9 Misc.2d 431 (New 
York Sup. 1958). Defendants have not been put to any expense 
with respect to the federal action. Plaintiff has stated ...at 
it intends to move to dismiss the federal action. Plaintiff 
has stated that it instructed the Marshals not to serve the 
federal papers. Issue has not been joined. Appearances have 
not been made and expense has not been incurred in the federal 
action. Quite the contrary herein. There have been two court 
appearances, numerous hours have been put in by counsel for both 
sides at great expense to their clients in the within action 
and the court is now fully knowledgeable and apprised of all 
facts surrounding said cause. To cause a vacating of the Order 
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of Attachment and/or a dismissal of the within cause of action 
on a procedural ground, where the court has discretion not to do 
so, would in this case cause enormous duplication of effort in 
the federal courts and would, as will be shown below, act not 
to prejudice defendants but to severely prejudice the plaintiffs. 

28. In addition, the courts have held, for long periods 
of time, that the technical defenses in abatement on the ground 
of another action pending are not favored where prejudice has 
not resulted. Panzeca, Inc, v. Board of Education , 323 N.Y.S.2d 
978, 29 N.Y.2d 508 (Ct. App. N.Y., 1971). This is precisely the 
instant case. Defendants applied for an order to show cause on 
an incorrectly stated set of facts and were granted such order 
to show cause. Nowhere, on close examination of defendants' 
papers, in either the papers submitted in support of the order 
to show cause or in any of the papers including the reply 
affidavit of Sandor Frankel, submitted to this court on the 
instant motion, do defendants make a showing that they have been 
prejudiced or in any way put to any discomfort or inconvenience 
by virtue of the Order of Attachment. Deponent finds it 
difficult to understand why an order to show cause was granted 
initially since defendants had made no showing of uuch prejudice 
warranting the accelerated procedure brought to bear under such 
order to show cause. Defendants have argued, without merit, 
certain defenses regarding their motion to vacate. They have 
made no showing whatsoever of prejudice or harm to themselves 
by virtue of the Order of Attachment. The within case has gone 
well beyond the mere service of a summons and complaint. The 
federal case has not. If any action were to be abated under the 
proper policies and theories surrounding the rules of abatement, 
it would be the federal action, not the State. 
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29. As a general rule the court is required to look 

at both actions to see whether or not full relief may be obtained 
in either action as an element in determining whether or no*, 
one of the two actions may be dismissed. Eastwood v. Premia , 

189 N.Y.S.2d 454, 9 A.D. 2d 553 (NY. A.D. 1959). Where one 
party cannot in the first proceeding obtain relief to which it 
is entitled, the pendency thereof is no bar to a second proceeding 
for the same relief. People Ex Rel. Hayes v. Pope . 247 N.Y.S. 

393, 231 App. Div. 279 (N.Y. A.D. 1931). The court must consider 
whether or not the plaintiff's rights are to be protected as well 
as the defendants, particularly when entertaining a motion to 
dismiss because of pendency of another action. Deponent would 
argue most strongly that plaintiffs would be unable to secure 
the same relief in federal court by virtue of the attachment 
i>eing granted herein. Should the court dismiss the within action 
or vacate the Order of Attachment plaintiff would then be under 

a clear obligation to cause the transfer of the levied assets 

«• 

now being held by plaintiff to defendants' alleged agents. 

As has heretofore been shown the history of the dealings between 
the parties combined with the foreign residents and domicile of 
defendants and their desperate need for money would cause an 
immediate transfer of all assets which might go to secure 
judgment on this matter outside the j risdiction of this court. 
Plaintiff, therefore, would in no waj be able to secure adequate 
relief by then continuing a federal action or renewing a State 
action for that matter after the federal action was dismissed. 

30. Although the court is given power under CPLR 
3211(a)4 to dismiss or stay the State court action because of 
the pendency of a federal action the courts in general have been 
loathe to do so. See Izquicrdo v. Cities Serivce Oil Co. (PA) , 
264 N.Y.S.2d 58, 47 Misc.2d 1087, (N.Y. Supp. 1965), Ackert v. 
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v. Ausman, 218 N.Y.S.2d 814, 29 Misc.2d 974 (N.Y. Supp. 1961) and 

t; - 

jj this is especially true when the two actions are in federal and 
State court as opposed to two State courts. The foregoing taken 
into account to the already great expense put in by all parties 
j in the State court matter and the almost lack of expense put in 

in the federal court matter must require this court to exercise 

il 

^ its discretion in such a matter as to cause the continuance of 
i: both the Order of Attachment and the proceedings herein. 

31. Plaintiff should not be able to run the lopsided 
;J risk, as defendant's counsel contents it must, to risk the 

j 

loss of the half million dollars worth of copyrights by virtue 
of what amounts to a comparatively smaller claim. This is 
particularly true in view of the misrepresentations and other 
j falsehoods put forth by defendant's counsel's papers continuously 
throughout this action. 

32. It is now clear after receipt of defendant's reply 
' papers that the original papers submitted by defendants on the 
order to show cause were false and were known by defendants to 
be false. They were false with respect to the accusations about 

(I ’ . 

;; residents and they were false with respect to the accusation 

P 

j! about plaintiff's attempt to mislead the court by failing to 

|‘ 

1 state a substantial counterclaim. Defendants with full knowledge 
of the fact that plaintiff had a substantial claim in the former 

law suit failed to advise Judge Waltemade when they sought 

j 

! the original Order to Show Cause to vacate. Defendants with 

I 

; full knowledge of the facts that nothing had been done in the 

prior case for thirty months failed to advise the court of the 

j 

|! status of that case. Any objective reading of defendants state- 

II 

|! ment of facts concerning the counterclaim charges indicate that 

I! 

! the defendants deliberately withheld information from the court. 

| 33 . Defendants were sim<larly dishonest in their 

! i 

|j analysis of the issue of residents. Defendants, who,of course, 
have better knowledge than either plaintiff or the court, of 
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j d "' nd * ntS ' re ' id " C - f *“ “ Stax returns, TO tor 

vehicle application forms, telephone numbers, lee.es . ,d the like. 

i Plelntlff, In order to get the feet, thet It did .bout residence, I 
| bed to engage m basically . 0 „. dr.gn.t, reflated in 

t P ‘ P *" her ' t0f0r ' •bbmitt.d, including ettempt. et finding the 

I' d ‘ fend *" t * 10 *>■* *"« . corporate service to do reseerch 

j in New Jersey. I 

j 34. After on. is through reeding the peg., of effld.viti 

j, submitted by defendants' ettorn.y, on. find, the defend.nt left 

|i ° nly Wlt ’ > th ' “ le, * tiM th “ Plsintiff attempted to tek. adv.ntaj. 
|j undents end mislead this court because plaintiff's attorney I 

Old not make mention of the federal ac’tlon. Nothin, could be 
further from the truth. 

| 35. As th. affidavit, and paper, heretofore submitted j 

I Sh °“' th ' £ * deral actl °'' »« 'lied on August 31, l», 3 . At th . j 
time that w. had filed the attachment in this action, some three ! 
weeks later, the Marshal had been unable to serve the Schekeryk. 

•nd had informed u, of same. The Schek.ryks are entertainer, 
who travel, w. were extremely concerned about our Jurisdiction I 
and about the defendants becoming judgment proof. «. ,l,„, fro „ i 
knowing defendants, had anticipated that they would go into 
federal court and argue that the federal court did not have ,1 

jurisdiction because of plaintiffs business contacts with New ! 
vork. we attempted before and after the federal action was ! 

filed to determine whether Amel.nie Music was a New York entity i 

or not. we found no records in ,„y jurisdiction to substantiate J 
a jurisdictional claim. 

36. As heretofore been rocitcd during early September 1 
we were faced with additional problems by virtue of the fact 
defendants had shifting representatives. At first it was 
Mr. Casper, then Mr. Thall, then Mr. Casper, then the ACAC, 
now we are told it is Sander Frankel. The shifting represontatior 
problem had been carried on throughout the year, we believe 
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1 ' that they were using it as an attempt to cover up and avoid 
service of process and in order to avoid our valid claims. 

37. In the event this court feels we ought to have 
l notified the judge in Special Term Part ZI about the federal 
action we point «ut that there is no claim of prejudice made 
by defendants and secondly that the penalty for vacating this 

attachment against the plaintiff would be incredibly Bevere 

I 

| as against the plaintiff. We would be forced into a position 

I 

of seeking an additional attachment, be required to pay 
attorneys' fees, but most importantly , then become involved 
in a totally new and separate piece of litigation with the 
defendants over the rights to a publishing venture. Defendants 
have not in any manner been prejudiced. They wanted to obtain 
the funds, they could have easily done so by posting a bond. 

They have not done so. They have not answered the federal action. 

38 Plaintiffs have made every attempt to deal openly 
and honestly with defendants. We began communications with them 
at the end of August 1973 when they attempted to deliver t** us 
a totally unsatisfactory demonstration tape (which is the essence 
of the issues herein), and maintained that that sufficed as to 
their obligations under the agreements which we maintain require 
them to release certain songs. We communicated with the 
defendants up until the date we sought the attachment. We tried 
to work out a variety of alternative means with respect to the 
funds under the attachment so that there would be no need for 
same. Defendants were advised we needed security for the funds 
we subsequently attached as we felt we had a valid claim and 
knew the history of defendants squandering their funds. 

Attorneys in this office suggested that those funds be placed 
in an escrow account. Instead of openness and honesty, we were 
! met with evasion and misrepresentation and shifting represents- 

I 

i tives. In addition many of our letters suggesting alternate 
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(! SUPREME COURT OF THE STATE OF NE3J YORK 
COUNTY OF NEW YORK 

!! KAMA RIPPA MUSIC, INC., 

!j Plaintiff, 

-against* 

;j 

!; MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, indlvidiually and d/b/a 

i AMELANIE MUSIC, 

!| 

Defendants. 


STATE OF NEW YORK ) 

( SS.: 

COUNTY OF NEW YORK ) 

MARTIN GARBUS, Esq., being duly sworn, deposes and 

says: 

1 . Immediately after the attachment was obtained 
in this case, I contacted the Marshall's office in order to tell 
them not to effect service. I never reached the Marshall who 
was involved in this particular service. I believe! that at the 
time that the attachment in this case was filed, that service had 

not been effected In the Federal Court. 

2. As the receipt from the Marshall s office 

indicates, he was unable to serve either of the Schekeryks. Mr. 

!| Frankel has not, to date, in the Federal action filed any docu- 
S ments indicating he is filing an answer in that law suit. I 

did not know about the Marshall's conversat.on with Mr. Frankel 
jj un tH after the motion to va:ate the attachment had been made. 
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x 

Index #16 ZlS/~ 
AFFIDAVIT 




-J 

MARTIN GARBUS 


Sworn to before jae this 
lQ£h day of October, 1973. 






SUPREME COURT OF THE STATE OF NEW . 
COUNTY OF NEW YORK 


«33A 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 


STATE OF NEW YORK ) 


Index 116516/73 


AFFIDAVIT OF SERVIC 


( SS.: 

COUNTY OF NEW YORK ) 

MARGUERITE A.STENSON, being duly sworn, deposes and say?: 
1. I reside at 338 East 83rd Street, New York, New York 
10028, am over the age of eighteen years, and am not a party to 
this action. 

T. On the Sth day of October, 1973, I served the within 
Summons and Complaint on the defendant, Peter Schekeryk, by de¬ 
livering a true and complete copy thereof to him personally at hi 
residence at 2C Rimwood Drive, Lincroft, New Jersey. I knew the 
person so served to be the person mentioned and described in 


said papers as the defendant therein. 


l . , jz 

ERTIK A. STEWSON" 


Sworn to before me this 


11th day of October, 1973 


>tafry Public ^ 


m*N E. MENOtlSOft 
NOTARY PUBLIC. Stllf cl NfW fort 
No. 31 2658865 
QuiMici »n f*" ye'll Courty 
CoTimsiien liptrei March 30. 19/5 








Defendants move to vacate the order of attachment in 
1 this action granted ex parte on September J ', 1973. The court 
need not pass upon all aspects of the defendants' multifaceted 
|! attack upon the oraer of attachment since, in Its ex parte 
i application, plaintiff failed to submit evidentiary proof of its 
causes of action beyond the $73>000 claimed in plaintiff'* flrat 

!: 

cause of action, and that amount i3 less than the approximately 
$P,0,OOC admittedly owed to the defendants by the plaintiff. 

CPLR 6212(a) provides: 

"On a motion for an order of attachment 
the plaintilf shall show, by affidavit and such 
other written evidence as nay be submitted, that 
there is a cause of action and the one or nore 
,! grounds for attachment provided in section 6203 

[sic. 6201] that exist and the amount demanded 
from tne defendant above all counterclaims known 
• to the plaintiff." 

I 

j As noted by Weinstein, Korn & Miller, New York Civil 


Practice, section 6212.05: 

,1 "The effect of insisting upon a statement 

by the plaintiff of the amount by wnlch hi* 
claim exceeds any counterclaims is to permit the 
I! . court to limit the attachment of defendant's 

i| property to the amount that is necessary to provide 

security for plaintiff's demand and thereby avoid 
tying up any or the defendant's property in excess 
of that amount." 

Since the plaintiff limited its evidentiary 


I 









presentation to Its claim of $75>000» an< * since the plaintiff 
admittedly owes defendants approximately $80,000, there waa no 
legal foundation for the order of attachment. 

While tfru complaint sets forth two additional cauaes 
of action, each in the amount of $ 500 , 000 , the damagea alleged 
in these additional 'aunes of action are totally unsubstantiated 
and speculative. - lie they do not constitute a proper basis 
for granting an order of attachment (Weinstein, Korn k Miller, 
supra., section. 6212.04 and 6223.11). Accordingly, defendants' 
motion to vacate the September 17, l v . ’3 order of attachment la 
granted. 

Settle order. 

Dated: November 1973 

J. S. C. 
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KAMA RIPPA MUSIC, INC., 
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mst;Melanie schekeryk, hr. 

jSCH^KERYK, individually andj d/b/« | 

MELANIE MUSIC, I « 

1 Ml P 

c 


o 

s 


Defendant 


f 


SUMMONS 






s 

! 

*=»! 


To the above named Defendant 


You are hereby summoned and required to serve upon 
MO*s —vuiqSAUatfttitq WJAJLthhMt'-.uuil'.* **> *J*i?W^«ll it Wi , »‘t * L“IJ*q 8t»»«* *l»t»i"l ««■ PI* D*b«a- 


-vwe-sn^i^ *& 'dm&rvw : 


[mrr] 


Stiffs attorney . wh’oJ? address 540 M " dU ° n AvenUC * T ° rk ’ HC " YOrk l °° 22 


gnpaciipsq vuq smouj to ps;olg uie' a 


on* 


gcuqc* 


Bl 


D«dMnI. (\utt«q 2t«t«a nOkiptn 


20 


XWihswer lb tfie complaint which is herewith served upon you, within «{ this 


vivu2Hyr 3 t jjjj 

•ummons upon you. exclusive of the day of service. If you fall to do so, Judgment by default will be 
taken against you for the relief demanded in the complaint 



*4^ fcjLuAjt)* 

w _ r J- Clerk of Coarn. 

t Deputy Clerk. 


■au York, N«m York 
^ August 31, 19€3 


(Seal of Court] 
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UNITT”' STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

i 37A 

KAMA RIPPA MUSIC, INC., 

A 

73 C/V. J7P9 

Plaintiff, 


-against* 

COMPLAINT 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, Individually and d/b/a 
AKELANIE MUSIC, 


Defendants. 


KAMA RIPPA VUSIC, INC., 

A 

by its attorneys, Emil, Kobrin, 

« • . »■ 


Klein 6 Garbaa, complaining of dafebdants herein alleges: * 

AS AND FOR A FIRST 
CAUSE OF ACTION 

FIRST: Tho amount In controversy in this lav suit ex- 
caoda tha sum of 910,000. It la baaed on dlveralty of c it is an - 
ship. 

SECOND: Plaintiff, KAMA RIPPA MUSIC, INC. (hereinafter 
"Kl Music"), la a corporation organised and existing under the 
lavs of the State of Neu York, hav«- ~’~es at 1650 Broattoay, 
Nf*v York, New York, and la principally engaged In the business 
of music publishing. 

THIRD: Defendants are residents of the State of New 


Jersey and do business therein as entertainer, producer, artist 
manager and song vrlter. 
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rOORTH: Defendant AMELANIE MUSIC in, on Information 
«nd belief, the eaeumed name under which defendants Melanie 
Schekeryk and Peter Schekeryk Jointly conduct their mualo pub" 
llshing bualnaaa. 

FIFTH: On information and belief. Defendant Aaelania 
Music owns, controls, administers and otherwise does business 
In the tmi8lcal compositions written by defendant Malania 
Schekeryk. 

SIXTH: On or about May 31, 1968 plaintiff and defen* 
dents entered Into a Co-Publishing Agreement, whereby defendants 
and plAttlff agreed to co-publleh certain compositions written 

by defendant Melanie Schekeryk. 

SEVENTH: On or about May 31, 1968 plaintiff and de¬ 
fendants entered into an Exclusive Songwriters Agreement whereby 
defendant Melanie Schekeryk agreed to furnish exclusive song¬ 
writer's services to plaintiff KR Music and defendant Amelanle 
Music, Jointly. 

EIGHTH: On or about Ar'ust 24, 1971, in complete 
settlement of Che obligations of the aforesaid Co-Publishing 
Agreement and Exclusive Songwriters Agreement, both as amended, 
and further, as partial settlement of then ongoing litigation 
between the parties hereto, plaintiff end defendants agreed 
that certain compositions wholly written by defendant Melania 











Schekeryk would be delivered to plaintiff for publishing and 
that, within two (2) years of August 24, 1971, defendant Melanie 
Schekeryk would record and release three (3) of those coaposl- 
tlons delivered pursuant to said settlement agreement. 

NINTH: On or about the 27th day of June, 1973, Peter 
M. Thall, Esq., attorney for defendants, advised plaintiff KR 
Mislc that, of those compositions then delivered to plaintiff 
KR Kfcislc for publishing pursuant to the aforesaid settlement 
agreement, defendant Melanie Schekeryk had recorded three com¬ 
positions, namely: "I Almost Forgot," "Moonbeam" and "Let Him 
See Your Smile" In partial satisfaction of her obligations pur¬ 
suant to said settlement agreement. 

TENTH: On or about the 12th day of July, 1973, In 
response to a prior Inquiry of plaintiff's counsel, said Peter 
Thall, Esq. advised plaintiff's counsel that defendants saw 
no obligation to release the aforesaid three (3) recorded com¬ 
positions. 

ELEVENTH: As of the date of this complaint, defendants 
have not released for public sale and distribution any one of 
said three (3) recorded compositions and, on Information and 
belief, do not Intend to release any of such compositions prior 
to the expiration of the two year period provided for In said 
settlement agreement. 

TWELFTH: Paragraph '6" of said settlement agreement 
-3- 
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orovldes that If such three (3) recordings are not made and 
released then defendants would pay to plaintiff the sun of 
$25,000 per composition or a total of 975,000 as liquidated 
dasuges. 

THIRTEENTH: Plaintiff is entitled to liquidated 
damages of $75,000 by reason of the failure of defendants to 
record and release the aforesaid three (3) compositions. 

AS AND FOR A SECOND 
CAUSE OF ACTION 

FOURTEENTH: Plaintiff repeats and realleges each and 

every allegation contained In paragraphs "FIRST" through "ELE- 

% 

VENTH" of this Complaint as if fully recited herein. 

FIFTEENTH: By reason of their refusal to record and 
release said three (3) compositions defendants have breached 
and violated *-helr settlement agreement with plaintiff of August 
24, 1971. 

SIXTEENTH: By reason of the foregoing facts plaintiff 
has been damaged In the amount of $ 500,000. 

AS AND FOR A THIRD 
CAUSE OF ACTION 

SEVENTEENTH: Plaintiff repeats and realleges each and 

every allegation contained in paragraphs "FIRST" through "ELE¬ 
VENTH" of this Complaint as If fully recited herein. 

EIGHTEENTH: At the time of entering Into said settle¬ 
ment agreement defendants were fully aware that plaintiff would 








WUWT-POURXH! Plaintiff ha. no adequate ramedy at law 

VHEMTORE Plaintiff pray, for the following raliafr 

l * Jod « aent «■ «*»• Caoa* of Action against tha 

Defondants. Jointly and individually, in tha amount of $73,000 
togathar with cost, and disbursements of this action. 

2. Judgment on tha Second Causa of Action against tha 

defendants. Jointly and individually, in the — -- 

together with tha costs and disbursements of this action. 

3. Judgment^ an the Third Cause of Action against tha 
defendants, Jointly and individually, in the amount of $500,000, 
togathar with tha costa and disbursements of this action. 

4. Declaratory Judgment on the Fourth Cause of Actloo, 
pursuant to the Federal Rules of Civil Procedure, declaring the 
rights and other legal relatione of the parties in respect to the 
matters sat forth in the Complaint, and that said Declaratory 
Judgment specify the following: 

A. Whether the defendants have satisfied the set¬ 
tlement agreement of August 24, 1971 by merely recording said 
thrae (3) compositions and subsequently refusing to release 
them for sale; and 

B. That tha plaintiff have such other different 
and further relief and declaration of tho rights and legal re¬ 
lations of the partlca to this action as to the Court may seem 
proper and necessary. 

Yours, etc., 

EMIL. KOBRIN, KLF.tNIA GARBU3 
BY: 

ti /ic.oucr cu tno r ivu 
Attorneys for Plaintiff 
Office and r. 0. Address 
540 MnJlaon Avenue 
New York, New Yotk 10022 








UNITED states district court 
SOUTHERN DISTRICT OF MR* YORK 


KAMA RIPPA MUSIC, INC., 


- 09 *ins' 


Plaintiff, 


MS. ME IAN IS 8CHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 

amelanie music. 


Dafandanta. 


—and~ 


MELANIE and PETER 8CHEKEKYX, indi¬ 
vidually and d/b/a AMELANIE MUSIC 
and WO PEOPLE MUSIC, 

Counterclalnants, 
-againat- 

KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, 
INC.. 

Countardefendants. 


8 IRB 1 

PLEASE TAKE NOTICE that upon the affidavit of 
Sander Frankel, sworn to the 19th day of December, 1973. upon 
the accompanying memorandum of law, upon the Ana we r and 

I 

counterclaims of the defendanta/counterclaimanta, and upon 
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NOTICE OF CR068-MOTIOm 
FOR SUMMARY JUDGMENT 
IN FAVOR OF MELANIE 
SCHEKERYK ON THE 
SECOND, THIRD AND 
FIFTH C0UNTKRCIAIM8 
AGAINST KAMA RIPPA 
MUSIC. INC, _ 

73 Civ. 3789 


all prior proceedings and pleadings heretofore had between 
the parties, defendant/counterclaimant Melanie Schekeryk will 
cross-move before the Hon. Whitman Knapp on the 21st day of 
December, 1973, at 2»30 o'clock in the afternoon of that day. 







or aa soon 


thereafter aa courise^may^t 


may torn hoard, for 


Judgment pursuant to Rule 56(a) of tha Federal Rules of Civil 
Procedure, in favor cf Melanie Schekeryk and against plain¬ 
tiff /counterdefendant Xama Rippa Music. Inc., on the second, 
third and fifth counterclaims asserted by Melanie Scheknryk 
against Xana Rippa Music, Inc., on the grounds that there are 
no triable issues of fact and that there is no defense to 
said counterclaims, as a matter of law, together with costs 
and disbursements, and for such other and further relief as 
to the Court may seem just and proper. 


Datedi Maw York, Hew York 
December 19, 1973 

Yours, etc., 

// 

SANDOR FRANKEL 

Attorney for Defendants/Counter- 

clalmants 

225 Broadway 

New York, New York 10007 
(212) 227-6000 

TO* 0 

EMIL, KOBRIN, KLEIN & GARBLE, E3QS. 

Attorneys for Plaintiff/Counterdofondants 
Kama Rippa Music, Inc., Kama Sutra Music, 

Inc. and Buddah Records, Inc. 

540 Madison Avenue 
New York. New York 











UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MW YORK 


RANK RXPPA MUSIC. IMC. # 


-against- 


Plaintiff, 


MS. ME IANIE SCHEKERYK. MR. PETER 
SCHEKERYX, individually and d/b/a 
AMELANXE MUSIC, 


Dafandants. 


—and— 


ME IANIE and PETER SCHEKERYK. indi¬ 
vidually and d/b/a AMEIANIK MUSIC 
and TWO PEOPLE MUSIC, 

Counterclaimants, 

-against- 

KAMA RXPPA MUSIC, INC.. KAMA SUTRA 
MUSIC. INC.. and BUDDAH RECORDS, 
INC. , 

Counterdefendant#. 
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AFFIDAVIT IN SUPPORT 
OP CROSS-MOTION FOR 
PARTIAL SUMMARY 


73 Civ. 3789 


STATE OP MEW YORK ) 
COUNTY OP NEW YORK ) 


8ANDOR FRANKEL, being duly sv*orn, deposes and says i 


1. I an counsel for the defendants/countorclaimants 
herein and respectfully submit this affidavit in support of 
j the notion for partial summary Judgment on the second, third. 


and fifth counterclaims asserted by Melanie Schekeryk (herein 


after “Melanie*, the name she uses profsssIonally) against 










plaintiff 


Rlppa Mutflc 




(baralnaftar 


Rlppa"). 


A copy of defendants' Answer and Counterclaims la k.unsxed 
barato aa Exhibit 1; Malania'a second, third, and fifth 
countarelaima appaar at pages 9-10, and 23-26 tharaof. 

2. Malania la a professional singer, songwriter, re¬ 
cording artist, and entertainer. The counterclaims involved 
In this cross-notion arise out of a songwriting contract be¬ 


tween Melanie and Kama Rlppa, and a second contract clarify¬ 
ing the obligations of the first. 


3. On or about May 31. 1968. a written agreement was 
entered into between Malanle, on the one hand, and Kama Rlppa 


and Aaalanle Music* (Jointly referred to in said agreement as 


"Publisher"), on the other handi said agreement is herein¬ 
after referred to as the "Songwriter's Agreement". A copy ol 
said Songwriter's Agreement is annexed hereto as Exhibit 2. 

I 

i 

4. in and by said songwriter's Agreement, it was pro¬ 


vided and agreed that Malanle would deliver to Kama Rlppa 
musical compositions composed by Melania during the term of 
the agreement, and that Kama Rlppa would remit royalty pay¬ 


ments semi-annually to Melanie during the full 28-year life 
of the copyrights. From and after the date of the Songwriter * 


I 

• Araolanie Music is a publishing company Jointly owned by 
defendants Melanie and peter ScheKery*. through which they 
publish musical compositions. A companion co-publishing 
agreement between Kama Rippa and AKfilanle Music is des¬ 
cribed in doponent's affidavit in opposition to Kama 
Rlppa's motion to dismiss, at p. 3, footnote. 


|; 

- 


2 
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t, Melanie did deliver said musical composition* a* 


Agr 

required by U* contract. 

5. Tha Songwriter'* Agreement provide* that 

Kippa will deliver to Melania 

•on or about each August 15th covering the sin (6) 
month* ending June 30th . . . royalty statement* 
showing the amount of compensation due to 
[Melanie], accompanied by remittance for any 
royalties shown to be due [.-lelanie ] by said 
statement.” (See §6 of Songwriter's Agreement). 

A rider to this paragraph provides that* 

■•rt** payment of royalties when due are of the 
essence. Accordingly, if publisher fails to 
account and pay royalties in accordance with 
this paragraph and each failure and default 
continues following thirty (30) days written 
notice of such failure and default, this agree¬ 
ment shall terminate and all rights in and to 
the compositions thorotofore covered shall re¬ 
vert to [Melanie]. This provision may be 
•pociiically enforced." (See rider to 16 of 
Songwriter's Agreement.) 


6. In 1971, disagreements between the parties resulted 
in litigation, which was substantially settled in May, 1971. 
On or about August 24, 1971, kaiua Rippa entered into a writ¬ 
ten agreement with Melanie. Peter SchefceryX. and Amelanie 
Music, pursuant to which it was agreed, among other things, 
that the remaining obligations of Melanie, if any, to provide 
musical compositions to Kama Rippa under the Songwriter's 
Agreement would be deerood fully satisfied by the delivery to 
Kama Rippa of an additional twenty musical compositions wit- 
ten by Melanie, and the recording by Melanie of three of said 
twenty compositions. Sold Agreement la herein referred to as 
the "Agreement Regarding Remaining Congwrltlng Obligations"! 


3 
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mt U uuMxtd hereto u Exhibit 3. 


• copy of said Agreement 1s annexed howto ae *• 

7. Said twenty bus leal compositions *»•*• duly delivered 
to plaintiff, and three of aaid twenty musical compositions 
vw duly recorded by Melanie. Kama Ripp*’* Complaint in thin 
action ia baaad on tha Agreement Regarding Remaining aong- 
writing Obligations and asserts, in substance, that Melanie in 
obUgattd untor th. Agr-nt MMlnlns Songvrltlhg 

Obligations not only to "record* three of said twenty ■uaidal 
compositions, but to cause those three competitions to be 
coswerctally released on phonograph recordings to the record- 
buying public, despite the fact that no such contractual P«o- 
| vision appear, in the agreement itselfi Melanie ha. asserted 
’ that the obligation to "record* doe. not carry with it the 
l obligation to "release* recordings to the record-buying public 
By providing Kama Rlppa with demonstration records of her 
musical compositions, the commercial saleability of those 
compositions to other performers and record companies is tre-j 
mendoualy enhanced-and. moreover, the tern "record* (which 
appears in the Agreement Regarding Remaining Songwriting obli¬ 
gations) represent, a completely different contractual obliga¬ 
tion than the term "release* (which doe. not appear in the 

I 

Agreement Regarding Remaining fiongwriting obligations). 


0. The Agreement Regarding Remaining Songwriting Obli¬ 
gation. incorporate, by reference, with respect to the twenty 
musical compositions delivered thereunder, the reversion 
clause that appears in th. Songwriter*. Agreement (and which 

I 

is quoted in 15 above), as followsi 


4 








-.Jith ra*poct to each of the aforesaid rtwenty] 

JTubi Litton., «-uni» 8 1 a ?** 25 r 0 iri 

•hall retain all right, granted to [h*r] pur 
Buant to the Songwriter** Agreement .... 
Including. without limitation, any <=*u="^ ( 
«ct<oi or counterclaim* that [she) Y 
•«i.lng out ol sams.- (loo Agrcaaant 
lng Remaining Congwrltlng obligations. P y. 

2A) 


pursuant to the above quoted provision. o« tb. song 

„l„f. AyrMnont «4 tb. Agrw—nt H-gsrlln, lining t-»*j 
writing obligation.. Km *tPP» «“ requlrefl to rmit to 


„Unl. not la tor «b» Augu.t IS. »« lull royalty ■»—*■ 


\ ''tor tb. period January 1. 1973 tbrougb Jun. 30. 1973 lor tb. 
nusicl coopo.ltton. dallvared by Melania pursuant to tb... 
two ayreemonts. • »1PP> 1.11*0 to rmlt to Mal.nl. by 

August 15. 1973 an, royalty payoont tor tb. ported January 1. 

i 

1973 to Juno 30. 1973. 



. i<i73 in view of Kama RiPP*' 9 default, 

10. On August 23, 1973, in vk» 


tl* American Guild ol Authors and Composers (hereinafter 
-AOAC"]. Melanie 1 * repreaeutative, sent to Kama rippa a regia 

aerua letter doling —uto l-H—t of roy.ltl... 

1 specifically advlalng Rama nlpp. -your r.tantlon of copy¬ 
right. 1. placed in Jeopardy falling ^ 

a. a lector wac delivered 

; interest- of said royalties. Cola ***** iett ~ r | 

. 10*71 \ copy of dsrowid 

U, Kama Uippa on August 24. 1373. A co ?i 
letter ia annexed hereto as Inhibit 5. 


n. ,y virtu, ef said domed letter and tb. contractual 


i . T,,e titles ot said musical compositions arc cnu.nereted In 
Exhibit 4 annexed hereto. 


5 
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clauses quotad abcvi, if Kama Rippa failed to zaait full 
roytltlaa to Melanie toy Mptanbar 24. 1973, all right* In and 
to all musical compositions dalivarad toy Malania to Kama 

!i • 

Rippa would rwvart (and, aa will haraiaaftar appear, did ra¬ 

il 

vart aa a mattar of law) automatically to Malania. 





12. On August 31, 1973, a waaX after racaipt of 

|| 

Malania'a danand latter, plaintiff commenced this action toy 

j 

filing it# Complaint in this Court. Tito filing of this Com¬ 
plaint did not, of course, affect Melania's undisputed 
right to payment of royaltiea (and thus did not affect the 

.11 

running of the 30-day reversion clause), since it is well- 

Ij 

settled law in Hew York that a debtor must pay a creditor 

il 

what ha presently owes, notwithstanding the pendancy of a law-* 

! '•'* : 

. suit concerning an amount in dispute between the debtor and 

creditor t see. e.g. . Liberty pie ft Button Mould Corp,._y^ 
Consolidated Button & Buckle Corp. . 160 N.Y.S.2d 728 (App.Div J 
1st Dept. 1957) | Kapjan v. Anit a Eahay Fa ir ; ex - 

137 M.Y.3.24 43 (Sup.Ct. N.Y.Cty. 1954), aff'd 287 App.Div. 

1044. 141 H.Y.6.2d 508i Green v. Henpstead DanX , 27 App.Div. j 

i | 

2d 656, 276 N.Y.S.2d 671 (App.Div. 1st Oept. 1967). 


13. Thus, Kama Rippa remained confronted with the choice 
of living up to ita contractual obligation of paying to 

| 

Melania by Saptembor 24, 1973 the royalties Which should have 

|: ! 

been paid to her not later than August 13, 1973, or losing to 

! ' 

Malania all rights In and to the musical compositions. Faced 

with ita obligation to pay royalties or to bear the legal 
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consequences of continuing in Its default, plaintiff there¬ 
upon engaged in a subterfuge in which it abused the legal 
process of the Supreme Court of the state of Mew York. County 
of Rev York, as follows. 

14. On or about September 18. 1973, plaintiff aade an 
ex parte application for an order of attachment in the 
supreme Court of the State of Mew York, County of Mew York. 

In support of its sx parts application. In Spsclsl Term, Part 
II of that Court, plaintiff submitted to the issuing Judge a 

H 

re-typed vers ion of plaintiff's Federal complaint, in haec 
v erba except for a change in the designation of the court and 
the absence of federal jurisdictional allegations. In addi¬ 
tion, plaintiff submitted an affidavit stating that, "no pre- 

II 

vlous application for this relief has been mace to any court 
ji or judge.* Plaintiff in its ex parte application deliberately 
concealed from the issuing Judge In State Court the pendency 

ji 

of this action. Based on plaintiff's ex parte application, 

gm 

the State Court Issued an order of attachment with reapcc*. to, 

I 

and caused levies to be made upon, "the monies now in the 

I i 

hands oi mama Rippa Music, Inc. (l.e., the plaintiff itcalf] 

I 

and the offices of Robert L. Casper, Esq. [Melanie's general 
counsel who, at the time of the levy, hold no money for the 

II 

defendants)." The order of attachment and levies were for 
the sum of $75,000. 

I 

13. For numerous reasons, the order of attachment. In 
which Kama Rippa purported to attach it s elf , was a gross 
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misuse of U» State Court's process and was totally improper. 
Moat glaring was tha fact that tha Civil Practice Law and 
Rulaa specifically prohibits an order of attachment where a 
defendant has a valid offset against a plaintiff's clala (sea 
CPLR 6212(a)), and Kama Rippa, which has admitted that it ow m( 
Melania $79,436 as of August 15, 1973, has thereby admitted 
that its liability to Melanie more than offset tha order of 
attachment in the sum of $75,000} indeed, this statutory pro¬ 
vision would appear to be designed to prevent against the very 
Impropriety in Which plaintiff here engaged in attempting to 
attach itself .* For this and other reasons, defendants prompt.- 

i 

ly moved in State Court for an order vacating the order of 
attachment and levies thereunder} the niaoerous grounds support¬ 
ing the motion to vacate were set forth in an affidavit sub- 

I 

Bitted in State Court, a copy of which is annexed hereto as 

i 

Exhibit 6. 

• 16. As will hereinafter appear, defendants' motion to 

! 

vacate the order of attachment and levies was eventually 

l ; 

granted on the grounds that there waa absolutely no legal 

foundation for the order of attachment. However, before the 

validity of die order of attachment &nd levies could be judi- 
( ' 
dally determined, plaintiff undertook the second step in its 

artificial attar.ipt to avoid the legal consequences of its 

continuing default of its obligation to pay Melanie her 

royalties. On September 20, 1973, the day after Kama Rlppa 


* Ultimately, this was the very ground upon which Judge 
Markowitz vacated the order of attachment and levies} 
aoe Exhibit 9. Judge Markowitz therefore hold that no 
decision on the numerous othor grounds for vacating the 
order of attachment was necessary. 
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oauaad levies to be made under tha purports order of attach- 
MQ t which plaintiff had obtained on itaalf, Kama Rippn 
to A Give tha following in response to AGAC's demand latter of 
August 23. 1973* a statement showing royalties due for tha 
period January 1. 1973 through JUna 30. 1973 in tha amount of 
979 , 436 , accosipanied by a chock for only $4,436 and a copy of 
the ordar of attachment Which Kama Rippa had caused to be 
levied upon itaalf. Thus. >ia*a Rippa took tha position that 
it had judicially prevented itaalf from payment of $75,000 

li 

| in royalties. 

17. ms lanla, through AGAC. refused to accept this par¬ 
tial payment of approximately 5% of the royalties due her. A 
letter was hand-delivered on the same day by AGAC to Kas*a 
Rippa, informing Rama Rippa that Melania refused to accept 
this 5% partial payment, reiterating Malania*a demand for full 
payment of royalties, and again informing Kama Rippa that if 
Kama Rippa refusad to pay Malania her royalties by September 
24, 1973. all rights in snd to tha musical compositions would 
revert automatically to Kolania. A copy of the Septambar 20, j 
1973 latter from AGAC to Kama Rippa is annexed hereto as 

Exhibit 7. 

18. Despite this full and complete warning. Kama Rippa 
continued in its default. On Gepteinbar 24. 1973. the last 
permissible date for payment of full royalties to Melania 
before automatic reversion of the copyrights to Melania. Kama 

{ 

Rippa again delivered to AGAC a writer's royalty statement 
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•bowing f79.436 due to Melani*, accompanied by a chock tor 

!'! 

only 94.436 and a copy of the ordsr of sttachawnt and lsvlms. 

jl 

Again. AOAC (on Malanla'a behalf) refused to accept this 5% 


pertia 1 payment, and so informed Kama Rlppa by a letter hand- 
delivered to Kama Rlppa on that date. A copy of AGAC's 


letter of September 24. 1973 to Kama Rlppa la annexed hereto 


as Exhibit 6. 


19 . Plaintiff continued in its default. By Sep t e mb er 
24, 1973, thirty days after Melanie's written demand delivers* 
to Kama Rlppa on August 24, 1973. Kama Rlppa had failed to 
pay full royalties, having tendered Instead only 5% of the 
royalties as above described (which Melanie refused to accept 


20. Kama Rlppa persisted in its default. Finally, on 

i 

November 2, 1973, defendants' motion for an order to vacate 
tbs order of attachment and levies was granted in State Court 
by the Hon. Jacob Markowitz, who specifically held, in a 


randurn opinioni 

"There vas no legal foundation for tho order 
of attachment." 


A copy of Judge Markowitz' memorandum opinion ia annexed here¬ 
to aa Exhibit 9. On November 15. 1973 (tho day before the 
parties were scheduled to appear before the Hon. whitman 
Knapp on defendants' motion to vacate plaintiff’s "Notice of 
Dismissal" in this actior)—thirteen days after Judge Karko- 
tz'had declared the order of attachment as having been issued 
with no legal foundation—Kama Rlppa transmitted to Robert C. 

j, 

Casper, Esq. (Mclanie’c general counool, who was at the time 
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,tlll subject to tha order of attachment, aa the formal order 
vacating tha ordar of attachment had not yat baan aignad by 

| 

j judge Marhowltx) a check for $79,436 payabla to Malania aa 
payment of royaltlaa for tha period January 1, 1973 through 
June 30, 1973. Judge Markovitx had not yet signed the for- 

'I 

mal ordar vacating tha ordar of attachment and levies. Which 
was finally aignad and entered on November 23, 1973 (a copy 
of the formal ordar vacating tha ordar of attachment la 
annexed hereto aa Exhibit 10). Service of tha Sheriff* 

I! 

official raleaaa of tha levy was made on Mr. Casper on Novem- 

|i 

bar 27. 1973 (a copy of said release is annexed hereto as 

i 1 

Kxhlblt 11), who transmitted on that data Kama Rippa'a 
royalty chock to Malania. 

X* 21. Thus, although Mclnnie was entitled to receive a 

full semiannual royalty paynent of $79,436 from Kama Rlppa 

!j 

on August 15. 1973, and although if payment was not made by 

II 

September 24, 1973 all rights in and to tha musical compost- 
tions would revert automatically to Malania, her royalties 
/ wera not paid to her until November 27, 1973. 

|i 

22. Based on tha above facts, Melania seeks in the in¬ 
stant motion an ordar from this Court granting her summary 

I 

judgment on the following counterclaimst 

Melanie's second counterclaim againat Kama Rlppa (which 

requests a declaratory Judgment that all rights in and 

i 

to the musical compositions dsliversd by Melania to 
Kama Rlppa have reverted to Melanie)i 


11 
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Melanie's third counterclaim (which seeks an injunction 
restraining Kama Rippa from holding ltsslf out as having 
any interest in the musical compositions or from collect¬ 
ing royalties for the musical compositions); and 

Melanie's fifth counterclaim against Kama Rippa (which 
requests compensatory and punitive damages for plain¬ 
tiff's improperly obtaining the Order of Attachment in 
the Supreme Court of the State of New York, county of 
Mew York). 


AS TO HELAJixS'S SECOMO AhO THIRD 
CflUHXfcRCLAIttS Ar^f NST KAMA ptpb ^ 

23. in view of the indisputable factual background 
described above, it is respectfully submitted that Melanie 
|| X ° ® atltl «4 to * declaratory Judgment that all rights in and 
to tho musical compositions have reverted to her. 


24. The language of the reversion clause (quoted in * | 

1 5 above) is unambiguously clear. Kama Pippa was recuired 

!i 

to remit full royalties to Melanie for the period January 1. | 
1973 through June 3C. 1S73 not later than August 15. 1973, 
under the reversion clause, failure to remit full royalties 
to Molani* by September 24, 1973, 30 days aCtir tho written 
demand of August 24. 1973, resulted in the automatic reversion 
to Melanie of the musical compositions. Kama Rippa failed to 
pay hor royalties despite due demand made by Melanie 

I 

I, 25 * Instead, Kama Rippa gambled on attempting to create 
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artificially a Judicial obstacle to the reversion of the 

b i 

copyrights by improperly obtaining an order of attectaent. 

•I 

Melanie took the affirmative action of moving to vacate the 

i 

I* 

order of attachment, and. in view of the Impropriety of the 

:i 

order of attachment, it was vacated. 


26. The Songwriter's Agreement (and. by 1 .corporation, 
the Agreement Regarding Remaining Songwriting Obligations) 

; 

■ cates that the agreement "shall be interpreted and construed 

i' 

everywhere in accordance with the hews of the state of hew 

I 1 

York" (see 1 19 of Songwriter's Agreement). Under how York 


"A void writ (of ettachment] furnishes no jus¬ 
tification for acts dona under it and it la not 
necessary that it should be set aside before 
bringing an action. If a writ is irregular 
only, no action Ires until it has been set 
aside, but when set aside, it ceases to be a 
protection for acts done under it." Siegel v . 
Northern Boulevard & 80th Street Corn ., 31 
App.Oiv.2d 182, 184, 295 U.Y.S.2d 804, 807 (1st 
Dept. 1968). 

The court „n Siegel quoted with approval the following lan¬ 
guage from the long-standing case of Kerr v. Mount . 28 N.Y. 

i 

659, 666 (1864)i 

ji 

"(An order of attachment] having been set aside 
as irregular, lc afiorued no justiiication, after¬ 
wards, for acts previously done under it, to the 
party in wnoae iavor It was issued. * * • As to 
him, it was then, as though no process whatever 
had been issued and the gocd3 had been taken and 
detained by his order, without any process. * * • 
The moment it was set aside, the party became a 
trespasser ab initio." 31 App.Div.2d at 187, 

295 N.Y.2d at 810. 


lew. 


See also Lawlor v. Magnolia Metal Co. . 2 App.Dlv. 552, 554, 


38 N.Y.8. 36, 38 (1st Dept. 1896), appeal dismissed 149 N.Y. j 


I 

I 


0 
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591 (“the effect of an order or judgment vacating the attach- 
mmnt is an adjudication that the property was illegally 
salMd-)t l^lntr^ v. nttoerald qros. Brewing Co. . 40 
F.Supp. 473, 475 (S.D.K.Y. par Rlfkind, J. 1941) (holding, 
in an action by a trustee in bankruptcy baaed upon an order 
of Attachment subsequently vacated—obtained before the 
debtor became a bankrupt, 'on the date of the unlawful taking 
the bankrupt acquired a right of action In tort*); Mlnskoff 
28 A.D.2d 85, 281 «.Y.S.2d 410 (1st Dept. 1947), 
d 23 K.Y. 2d 706 (an order vacating an order of attachment 
"finally determiner*] that there was no right to the attach¬ 
ment which was obtained"). 

* 

27. it la respectfully submitted that the above-quoted 
rule is plainly dispositive of Melanie’s counterclaim for 
reversion of all rights in and to the musical compositions.* 
Moreover, It is respectfully submitted that even if the order 
of attachment had had adequate legal foundation—and the 
state Court has already held otherwise—Melanie would be an- 
titled to automatic reversion of the musical compositions, 
for the following reason. 


In any event, to the extent that plaintiff’s obtaining the 
order of attachment and levy upon itte-lf *~. re to consti¬ 
tute a defenso to Melanie'a claim for reversion of copy¬ 
rights, then to that r.ame extent nclcnie ulu bo entitled 
r * v * r *l°n of the copyrights as aaraagea suctatned by vir¬ 
tue of plaintiff’s- Improper obtaining of tr.o order of 
attachment and levies. Such an alternative cauHo of action 
lc ascertsd in J'alanin’a slxtn counterclaim agrinst Kama 
Rippa (at page 26 of defendants’ Answer and Counterclaims). 


V 
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28. It is clear that if the order of attachment and 
levy that plaintiff caused to be made upon Itself had not 
been made, plaintiff's failure to remit full royalties to 
Melanie by September 24. 1973 xsould result in the automatic 
reversion to Melanie of all rights in and to the r.usical 
compositions. The only issue on this motion—-which la a 
legal and not a factual issue—is Whether plaintiff's impro¬ 
per obtaining of the order of attachment excused its default. 
In this regard, the well-settled law is 

"a legal prohibition preventing performance is not i 
a defense it the situation leacir.g to the prohibi¬ 
tion Is attributable to the acts of the party 
aooertlng tha defense." 6 Corbin, Contracts . 

$1352. 

29. This rule applies in t’tw York State and prevails 

jl 

elsewhere. Deponent is respectfully submitting with this 
affidavit an accompanying .-aer.orar.dui3 of law which clearly 
establishes that Kama P.ippa'o obtaining of the order of 
attachment and levy upon itself does not excuse its default 
in failing to pay Melanie her royalties When due. 

30. Kama Rippa has a history of falling to live up to 

its contractual obligation to pay .lelanie timely royalties. 

' 

Indeed, plaintiff defaulted in its obligation to pay Melanie I 
timoly royalties for the vary six-month period that preceded 
the aix-nonth period new at issue, i.e ., the eix-rucuLh period 


ending Ueceriber 31, 1972. Tlicrcfoi-o, on March 2, 1973, AOAC 
delivered by registered letter to plaintiff's affiliate, Kara a 
Sutra Muoic, Inc., written demand for royalties on Melanie's 
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behalf (km Exhibit 14. Plaintiff per ala tad in ita rafuaal 
to pay Malania bar royalties, and on April 11, 1979 Malania*a 
general counsel aant to plaintiff and Kama Sutra Music, Inc, 
notice that because of plaintiff'a default the copyrights 
had reverted to Melanie (see Exhibit 13). Plaintiff than ob¬ 
jected on the technicality that AGAC'e demand letter had been 
addreaaad to the wrong corporate entity, Kama Sutra Music, 
Inc., rather than its affiliate Kama Rippa Music, Inc. (the 

I* 

plaintiff). Defendants agreed to withdraw their claim for 

I 1 — 

reversion of the copyrights at that time in exchange for pay- 

' 

sent, albeit lata, of royalties then due—because plaintiff 
conditioned payment of royalties which were unquestionably 
due to Melanie upon Melanie's agreement to withdraw the claim 

li 

for reversion of the copyrights which had already accrued to 
her. A copy of defendants' letter withdrawing their copy¬ 
right claim, but expressly reserving the right to invoke the 
same reversion clause in the event of future defaults in 
royalty payments by plaintiff, is attached hereto as Exhibit 

14. 

31. The reversion clause stating that time of royalty 

payments is of the essence was not simply a hidden clause in 

a contract, but was a considered provision which the parties 

specifically added to the contract as a rider. 

"Since it is settled both at law and in equity 
that the parties may make time of the essence, 
even whero damagoa may compensate for the delay, 
it ia clear that they may do eo by an express 
declaration that 'time is of tho essence’ .... 
Where time is made the essence of the contract. 
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it is binding upon the parties» and a party 
cannot complain bacauao tba tin* Unit causes 
hin hardahip." 10 M.Y.Jur. Contract*, *270. 

The parties specifically provided for autonatic reversion to 

Melanie of all rights in and to the bus ical compositions if 

Kama Rippa defaulted in timely royalty payments to Melanie 

for a period exceeding 30 days from written demand. Written 

demand was made to Kama Rippa on August 24. 1973. Payment 

was not made by September 24. 1973 and was not made until 

Moventer 27, 1973. and than only after Malania had been 

I 1 ‘ ^ 

forced to undertake legal action in State Court to vacate the 

improperly obtained order of attachment and levies, and only 

ii 

after Melanie had been forced to commence legal proceedings 

li 

in this Court for payment of royalties and for a declaratory 
judgment of revere ion of the copyrights. Kama Rippa's con- 
tinning braxan default unequivocally resulted, by express 
contractual terms, in the automatic reversion to Mslanie of 
all rights In and to the musical compositions delivered by 

I 

Melanie to Kama Rippa. 

!' 

AS TO MELANIE * e r’^TU COUNTERCLAIM 
_ AG A It' KAMA RIPPA _ 

it 

32. Melania’s fifth counterclaim against Kama Rippa 

I i 

seeks compensatory and punitive damages for Kama Rippa'a 

abuse of process in improperly obtaining the order of attach- 



33. The defendants incurred legal expenses in the sum ojt 
$6 425. Annexed hereto as Exhibit 15 is a supplementary 

ii 


i 

i 
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affidavit by deponent partleulariring tha computation of 

thaaa lagal faaa. 


"Expanaaa incurred for tha sarvlcas of lagal 
counsel ara not, generally, an appropriate ele¬ 
ment of damages .... However, the rule la 
otherwise where the suit to recover such expen- 


i; 

II 


aea is predicated on a wrongful attachment— 
because a warrant of attachment is 'an extra¬ 
ordinary process, often [causing) great damages, 
and is designed, ordinarily, for the purpose of 
being used sparingly only.’ .... As stated 

by the Court of Appeals in Tyng v. American 
Surety Co., 174 N.Y. 166, 168, 66 N.E. 668, 669* 
'That counsel fees are within the language of 
such an undertaxing does not admit of doubt 
• • • A. C. Israel Conreo dltv Co. v. P»nefl. 
no Brasil . S.A, . 50 Misc.2d 362, 270 B.Y.S.24 
283. 285-286 (S.Ct. N.Y.Cty. 1966)* and see 
authorities cited therein. 

also Siegel v. Northern Boulevard & 8lth Street Corp., 

31 App.01v.2d 182, 188. 295 N.Y.S.2d 804, 811 (1st Dept. 19681 
("While we agree that, generally, there can bo no recovery as 
damages for counsel fees incurred in defending against process 


lawfully issuad and legal proceedings lawfully taken thereon,; 
we are not dealing with such a case. The prevailing view is 
that reasonable counsel fees incurred or expended in defend¬ 
ing ageinst a wrongful attachment are recoverable."). 

I i 

|! 

34. The affidavit of plaintiff's counsel in support of 
plaintiff's motion to dismiss counterclaims asserts (at 1 54) 
that JUdgo Markowit* refused to grant counsel fees. In fact. 

I 

the order of Judge Markowitz states in this regard "ORDERED, 
that this court has not passed upon defendant's right, if any, 
under CPLR 6212(b)," the statutory provision for recovery of 
damages on vacating of an order of attachment. As a procedu¬ 
ral matter. Judge Markowitz, who had been informed of 
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Melanie's Instant action in thia Court against plaintiff and 
bad been providad with a copy of defendants' Ana war and 
Countarclaime in thia action, merely datarred to tha action 
pandii* in thia Court tor a determination of damages. «ila 
waa tha procedure followed in tha caaaa quoted in paragraph 
33 . abovei attorneya faaa. although clearly recoverable, araj 
to be recovered in an action for oaaagaa reeulting irom an 
Improper order of attaclaaant. and are not recoverable during 

the motion to vacate. 


35. The defendants are alao entitled to internet of W 

of *75.000 for th. poriod of Au 9 ».t 15 • 1973 lo “ d *“ f “ 11 
royaltl.. «.» *>•> ""‘11 KovMb.r 22. 1973 (the <!«• U>. • 

royalties ware finally mid). 


■IA) proper element of damage for the detention 
of plaintiff's securities ana cash under tho 
warrants of attachment was the legal rate of 
interest, ana it was not incumbent on tha 
plaintiff to offer proof of actual loss or the 
ability to invest tne funds at b* Inmarsat. * 
Sub In v- united stateo Pld ellty e . . Guaranty 
12 A.D.2d 49. 53. 206 U.Y.S.2d 276. 261 list 
Dept. 1960). 


The amount of interest Melanie la entitled to at 6% (CPL* 

5004) from August 15. 1973 through November 27. 1973 on $75,000 
is $1,275 which, added to the $6,425 in counsel fees, en¬ 
titles Melanie to $7,700 as compensatory damages. 


36. In addition, it is respectfully submitted that 
plaintiffs gross misuse of the State Court's legal procass 
in obtaining the order of attachment fully justifies tha im¬ 
position of exemplary damagea (which are demanded in defen- 
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dants' fifth counterclaim). In an action for an unlawful 
attachment, 

* 

^the complaint need not allege malice or want 
of probable cause in order to state a cause 
of action, bowavar, if such facta may be al¬ 
leged and proved, exemplary damagea may be 
sought • 11 Carmody-Walt 2d, §76il94, p. 657. 

Plaintiff's actions in this matter ware absolutely without ^ 

Justification and blatantly unlawful. Plaintiff is a large 

corporation which misused its financial resources and Its 

ability to post a security bond and pay damages, and put 

these defendants to considerable time, expense and worry* 

! 

Melanie, as s profosstonal in the field of muaic, is depen¬ 
dant upon royalty payments. On information and belief, 
plaintiff is a corporation of considerable financial strength* 
its parent company, viewlex Inc., is a public company Whose 
shares are traded on the American StocX Exchange and Which 
j reported in ito 1972 annual report assets of $43,679,400. It 
respectfully submitted that plaintiff's actions fully war¬ 
rant the imposition of punitive damages and that the sura of 

I; 

$25,000 in punitive damagea is an appropriate aum to deter 
Kama Rippa from ever engaging in any such illegal machinations 
again and to deter any other company which might ever be so 
' inclined. 

I | 

WHEREFORE, it is respectfully submitted that the 
Instant cross-motion should be granted. 


sworn to before ux* this 
/>/ *- day of December, 1973. 

MOIIA fU AN 

noTAnv r 1 1 . c. :•« »w n.w *«»* 

l.,. ; l .... ;j.0 

Quo'::.. I ■ '< . 

Cco. #.i...-t* 4. *• * r * wW 





UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KAMA RIPPA MUSIC. INC., 

Plaintiff, 

-against- 

MS. MELANIE SCHEKERYK. MR. PETER 
SCHEKERYK. individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 

—and-- 

MELANIE and PETER SCHEKERYK, indi- 
i vidually and d/b/a AMELANIE MUSIC 
and TWO PEOPLE MUSIC, 

Counterclaimants, 

-against- 

KAMA RIPPA MUSIC. INC., KAMA SUTRA 
jj MUSIC, INC., and BUDDAH RECORDS, 
INC. . 

Counterde fendan ts. 


Defendants, by their undersigned attorney, as and 
for their answer and counterclaims: 

1. Deny the truth pf each and every allegation con¬ 
tained In paragraphs "TWELFTH", '•THIRTEENTH", "FIFTEENTH”, 
i' "SIXTEENTH”, "EIGHTEENTH", "NINETEENTH", and "TWENTY-FIRST" 
'of the Complaint. 

1 2. Deny knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in para¬ 
graph "SECOND" of the Complaint. 
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3. As to paragraph "THIRD" of the Complaint, defen¬ 
dants state that they are citizens of the State of New Jersey 
for purposes of determining federal Jurisdiction based upon 
diversity of citizenship. 

4. As to paragraph "SIXTH" of the Complaint, deny each 
and every allegation thereof except state that on or about 
May 31, 1968, Amelanie Music, Two People Music, Kama Sutra 
Music, Inc., and Kama Rippa Music, Inc. entered into a written 
agreement (hereinafter called the "Co-Publishing Agreement"), 
and defendants respectfully refer the Court to said agreement 
for its terms and conditions. 

5. As to paragraph "SEVENTH" of the Complaint, deny 
each and every allegation thereof except state that on or 
about May 31, 1968, Kama Rippa Music, Inc., Amelanie Music, 
and Melanie Schekeryk (hereinafter "Melanie") entered into a 
written agreement (hereinafter called the "Songwriter's 
Agreement"), and defendants respectfully refer the Court to 
said agreement for its terms and conditions. 

6. As to paragraph "EIGHTH" of the Complaint, deny 
each and every allegation thereof except state that on or 
about August 24, 1971, Kama Rippa Mu3ic, Inc., Amelanie Music, 
Melanie, and Peter Schekeryk entered into a written agreement 
(hereinafter called the "Agreement Regarding Remaining Song¬ 
writing Obligations"), and defendants respectfully refer the 
|Court to said agreement for its terms and conditions. 
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7. As to paragraph "NINTH" of the Complaint, deny 
each and every allegation of the Complaint insofar as said 
allegations purport to allege that the recording of said com¬ 
positions constituted, or was said by defendants* representa¬ 
tive to constitute, less than full satisfaction of the remain-’ 
ing obligations of the defendants under the Agreement Regard¬ 
ing Remaining Songwriting Obligations. 

8. As to paragraphs"TENTH" and "ELEVENTH" of the Com¬ 
plaint, deny each and every allegation of the Complaint inso- 

J f ar as said allegations purport to allege that defendants 
i! were or are obligated to release for public sale and distri- 
]' bution recordings of the compositions referred to therein. 

9. As to paragraphs "FOURTEENTH”, "SEVENTEENTH , and 
! "TWENTY-SECOND" of the Complaint, defendants admit or deny 

! the allegations contained therein to the extent admitted or 

1 

I denied elsewhere in this Answer. 

10. As to paragraph "TWENTIETH" of the Complaint, deny 
j! each and every allegation contained therein insofar as said 

| allegations purport to allege that defendants at any time did 

| 

I not intend to fulfill all obligations under the Agreement 
1 Regarding Remaining Songwriting Obligations or that defen- 
] dants were or are obligated to release any of said recorded 
musical compositions. 

11. As to paragraph "TWENTY-FOURTH" of the Complaint, 
deny each and every allegation of the Complaint insofar as 
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said allegations purport to allege that plaintiff is entitled 
to relief at law, in equity, or otherwise. 

AS AND FOR A FIRST AFFIRMATIVE DEFENSE 

12. The Complaint fails to state a claim against any 
defendant upon which relief can be granted. 

AS ANT) FOR A SECOND AFFIF'-MATIVE DEFENSE 

13. The alleged agreement set forth in the Complaint 
herein, insofar as it alleges any agreement by any defendant j 
tc release any of said three musical compositions, by its 

I 

terms was not to be performed within one year from the making | 
thereof and neither said alleged agreement nor any note or 
memorandum thereof v/as ever made in writing and subscribed 
by any defendant or by the lawful agent of any defendant, and 
said alleged agreement is void. 

AS AND FOR A THIPD AFFIRMA T IVE DEFENSE 

14. The prosecution of this action is barred by laches. 

AS AND FOR A FOURTH AFFIRMATIVE DEFENSE 

15. Plaintiff's alleged rights under the alleged con¬ 
tract were waived by plaintiff. 
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AS AND FOR A FIFTH AFFIRMATIVE DEFENSE 
(AS TO PLAINTIFF’S “SECOND CAUSE OF 
ACTION" AND "THIRD CAUSE OF ACTION") 

16. In and by the terms of the Agreement Regarding R«- 
j maining Songwriting Obligations, it was provided and agreed 
between plaintiff and defendants that $75,000 in liquidated 
damages would be the maximum compensation and sole remedy for 
any failure by Melanie to record three musical compositions 
■ in accordance with the provisions of said agreement. (Not¬ 
withstanding the foregoing legal affirmative defense as to 
•plaintiff's "Second Cause of Action" and "Third Cause of 
Action". defendants deny all liability whatsoever with re¬ 
spect to each and every alleged cause of action in plaintiff’s 
Complaint, for the reasons stated elsewhere in this Answer.) 

AS AND FOR A SIXTH AFFIRMATIVE DEFENSE 

. 17. Defendants repeat and reallege each and every alle¬ 

gation of paragraphs 19 through 102, inclusive, of this 
Answer. 

18. Plaintiff has been guilty of inequitable conduct 
against defendants, and, therefore, among other things, is 

!:not entitled to any relief, equitable or otherwise. 

AS AND FOR A SEVENTH AFFIRMATIVE DEFENSE 
AND FIRST COUNTERCIA I M AGAINST PlAJMTIFF 

19. Melanie and Peter ScheXeryk arc citizens of the 
Istate of New Jersey. They are the principals of partner- 

5 
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ships known and doing business as Ante lame Music and Two 
People Music. This claim is based upon diversity of citizen¬ 
ship. The amount in controversy, exclusive of interest and 
costs, exceeds $10,000. 

20. On information and belief, Kama Rippa Music, Inc. 

| is a corporation organized and existing under the laws of 

the State of New York, with its principal place of business 
! in the City, Cougty, and State of New York. 

21. On or about May 31, 1968, a written agreement was 
entered into between Melanie, on the one hand, and Kama 
Rippa Music. Inc. (hereinafter "Kama Rippa") and Amelanie 
Music (Jointly referred to in said agreement as "Publisher"), 

I on the other hand. This agreement is referred to herein as 
( the "Songwriter’s Agreement”. 

. 

22. In and by said Songwriter's Agreement, it was pro- 

I 

j vided and agreed that Melanie would deliver to Kama Rippa 

| certain musical compositions composed by Melanie. From and 

! after the date of said Song-writer's Agreement, Melanie did 

I deliver said musical compositions, and otherwise duly per- 
I 

; formed all the conditions of said contract on her part (in- 
'! eluding all extensions thereof). 


23. On or about August 24, 1971, Kama Rippa did enter 

|| 

into a written agreement with Melanie, Peter Schekcryk, and 

| 

| Amelanie Music, pursuant to which it was agreed, among other 
things, that the remaining obligations of Melanie, if any, 
under the Songwriter's Agreement (as extended) would be 


i 

I 

I 


' 
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|| deemed fully satisfied by the delivery to Kama Rippa of an 
I additional twenty musical compositions written by Melanie, 
and the -cording by Melanie of three of said twenty composi¬ 
tions. Said agreement is herein referred to as the "Agree¬ 
ment Regarding Remaining Songrwriting Obligations". 

24. Said twenty musical compositions were duly delivers 
to plaintiff, and three of said twenty musical compositions 
were duly recorded by Melanie, and the defendants otherwise 
duly performed all the conditions, if any, of said contract 
on their part. 

25. Pursuant to the terms of the Agreement Regarding 
Remaining Songwriting Obligations, it was agreed and provid¬ 
ed, among other things, that Melanie retains all rights with 
respect to each of the musical compositions delivered there- 

lj under as had been granted to Melanie by the original Song- 
w titcr s Agreement and the Co-Publishing Agreement described 
jj in paragraph 40 of this Answer. 

'j 26. Pursuant to said Songwriter's Agreement, and by 

incorporation pursuant to said Agreement Regarding Remaining 
Songwriting Obligations, it was provided and agreed that 
i Kama Rippa would render to Melanie on 'or about each August 

I 

15, for the six-month period ending June- 30, royalty state- 
I ments showing the amount of compensation due to Melanie, 

| accompanied by remittance to Melanie of all such royalties; 

it was further provided and agreed that payment of royalties 
j when due is of the essence, and that if Kama Rippa failed to 
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account timely or pay royalties timely, and if UU ch default 
continued for 30 days after written demand for said account- 
| ing or royalties, then all rights in and to all musical com¬ 
positions delivered by Melanie would revert automatically to 
|i Melanie. 

II 

I 

I 

27. On or about August 15. 1973. plaintiff failed, 
neglected and refused to render to Melanie a royalty state¬ 
ment accompanied by royalty payment for the six-month period 
j ending June 30. 1973. 

28. Thereafter. Melanie duly demanded, by registered 
pail delivered to and accepted by Kama Rippa, that Kama Rippa 
jrender to Melanie a royalty statement accompanied by royalty 
payment for the six-month period ending June 30. 1973. 

29. Notwithstanding the obligations of plaintiff, and j 
jnotwithstanding due demand, plaintiff has continued to de- 

| faUlt in the dforcsa id obligations. To and including today. | 
^plaintiff has failed, neglected, and refused to render to 
jMelanie a royalty statement accompanied by royalty payment 
|for six-month period ending June 30, 1973 

i 

30. Dy reason of the foregoing. Melanie is entitled to 
and seeks a full and complete accounting for and payment of 

'said royalties. 

31. In doing all the things herein alleged, Kama Rippa 
acted maliciously and is guilty of a wanton disregard of the 
.rights of Melanie and by reason thereof Melanie demands 



I 


exemplary and punitive damages of $1,000,000. 

- 172A j 

AS AND FOR AN EIGHTH AFFIRMATIVE DEFENSE 
AND SECOND COUNTERCLAIM AGAINST PLAINTIFF 

32. This is a counterclaim for a declaratory judgment 
j P ursuar »t to 28 U.S.C. §2201, for the purpose of determining 

a question of actual controversy between the parties. 

| 

33. Defendants repeat and reallege each and every alle-' 
gation contained in paragraphs 19 through 31. inclusive, of j 
this Ans /er. 


34. By reason of the foregoing, defendants seek a 
| declaratory judgment that all rights in and to all musical 
compositions delivered to plaintiff by Melanie have reverted 
to Melanie, including but not limited to all copyrights there- 

j 

: ln and a11 renewal copyrights therein (together with the 
administration rights thereto), throughout the world in their^ 
i entirety. 


35. By reason of the foregoing, Melanie asks that this 
Court order that all documents, files, copyright certificatesj 

copies of sub-publishing agreements and license agreements of ! 

I 

every type and nature affecting and ^elating to the aforesaid. 


jcompositions be delivered forthwith to Melanie. 


o 


AS AND FOR A NINTH AFFIRMATIVE DEFENSE 
AND THIRD COUNTERCLAIM AGAINST PDAINTIFF 


36. Defendants repeat and reallege each and every 


9 
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allegation contained in paragraphs 19 through 35, inclusive, 
of this Answer. 


37. By reason of the foregoing, defendants seek a man¬ 
datory injunction perpetually restraining and enjoining Kama 
Rippa, its depu ies, agents, employees, representatives, and 
other persons in concert or participation, from holding it¬ 
self out as having any interest whatsoever in said musical 
compositions, or from collecting or receiving any moneys in 
connection with or with respect to said musical compositions. 

AS AND FOR A TENTH AFFIRMATIVE DEFENSE 

AND FOURTH COUNTERCLAIM AGAINST PLAINTIFF 

AND FIRST CLAIM AGAINST KAMA SUTRA MUSIC. INC. 

38. Defendants repeat and reallege each and every alle¬ 
gation contained in paragraphs 19 through 37, inclusive, of 
this Answer. 


i 

I 

i 

I 

! 


39. On information and belief, Kama Sutra Music, Inc. 
(hereinafter "Kama Sutra”) is a corporation organized and 
existing under the laws of the State of New York, with its 
principal place of business in the City, County, and State 
of New York. 


i 


40. On or about May 31, 1968, a written agreement was 
entered into between Amelanie Music and Two People Music 
(Jointly referred to in said agreement as "Participant"), on 
the one hand, and Kama Rippa and Kama Sutra (Jointly referred 
to in said agreement as "Publisher"), on the other hand. 
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This agreement is herein referred to as the "So-Publishing 
Agreement". 

41. Amelanie Music and Two People Music did duly per¬ 
form all the conditions of said Co-Publishing Agreement on 

* 

their part. 

42. In and by said Co-Publishing Agreement, it was pro¬ 
vided and agreed that "Publisher" and "Participant" would 
"co-publish" certain musical compositions, that the copy¬ 
rights for said compositions would be registered jointly in 
the names of Publisher and Participant, and that Publisher 
and Participant would each have an undivided one-half share 
in and to the right, title and interest (including but not 

jj limited to profits derived therefrom) of each of said musical 


compositions. 


,1 

| 

;l 

u 


43. In and by said Co-Publishing Agreement, it was fur¬ 
ther provided and agreed that Kama Rippa and Kama Sutra would 
collect all revenue, income and sums derived from said 
musical compositions, and would pay to Amelanie Music and 
Two People Music SCfA of the net income received and derived 
from said musical compositions. 

44. In and by said Co-Publishing Agreement, it was fur¬ 
ther provided and agreed that all sums payable to Amelanie 
Music and Two People Music by Kama Sutra and Kama Rippa 
would be accounted for in writing, with payment at the time 
of accounting, within 40 days after the end of each calendar 
quarter. 
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l! 

45. Notwithstanding the foregoing, Kama Rippa and Kama 
j| sutra have wilfully, maliciously, ana deliberately failed, 

refused and neglected to render to Amelanie Music and Two 

' 

People Music an accounting in writing for periods covered 
by said agreement, and have failed, refused, and neglected 
to render payment due and owing with respect to said 
| accountings. 

46. By reason of the foregoing, the defendants seek a 
full and complete accounting for and payment of all of said 

» 

| royalties. 

| I 

47. In doing all the things herein alleged, Kama Rippa 

j 

and Kama Sutra acted maliciously and are guilty of a wanton 
I disregard of the rights of the defendants, and by reason 
j thereof the defendants demand exemplary and punitive damages 
in the sum oi 51 , 000 , 000 . 

AS AND FOR AN ELEVENTH AFFIRMATIVE DEFENSE 
AND FIRST CLAIM AGAINST BUDDAH RECORDS, _INC^ 

48. Defendants repeat and reallege each and every alle-j 
gation contained in paragraph 19 of this Answer. 

49. On information and belief, Buddah Records, Inc. 
(hereinafter "Buddah") is a corporation organized and exist- , 

!! ing under the law of the State of tiew York, with its princi- ; 

i 

I pal place of business in the City, County, and State of N.jw j 
' York, and is an affiliate of plaintiff Kama Rippa, both of j 
' which are owned and controlled by Vicwlcx, Inc., a publicly- 
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owned company with total assets, a^ of May 31, 1972, of 
$43,879,400. 

50. On or about October 28, 1968, Melanie and Buddah 

entered into a written agreement with respect to the release 

✓ 

by Buddah to the record-buying public of phonograph records 

! 

embodying the performances of Melanie (hereinafter "Artist 
Recording Agreement"). 

51. Melanie is an internationally renowned musician, 

! 

Ij songwriter, singer, and entertainer. The value to a record 
: company of a contract for the right to release to the public 
! recordings embodying her performances is of immense value. 

52. On or about October 28, 1968, Peter Schekeryk and 
Buddah entered into a written agreement for the production by 
Pe :r Schekeryk, among other things, of the master recordings 

'of performances by Melanie to be delivered under the afore- 
i mentioned Artist Recording Agreement, for a term concurrent ; 

with that agreement (hereinafter referred to as the "Pro- 
I ducer's Agreement"). 

53. In and by said Artist Recording Agreement, it was 

j provided and agreed that the term of said contract was limit- 
| ed to the period commencing October 1, 1968 and terminating 
September 30. 1969. By express provision, Melanie granted 
I Buddah two consecutive options to extend said term for one 
year per option, each of said two consecutive periods of 
extension to commence immediately upon the date that the term 
would otherwise have expired. 
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54. In and by said Artist Recording Agreement, it was 
provided and agreed that Melanie would perform and deliver 
to Buddah master recordings of a minimum of six seven-inch 
45 R.P.M. record sides (hereinafter "single recordings") and 
one twelve-inch 33-1/3 R.P.M. long-playing record (here¬ 
inafter "L.P. rerordings") per term, and such additional 
master recordings, if any, as the parties would subsequently 
agree to, and that Buddah would cause the release of said 
recordings to the public during the term of the agreement. 

55. Melanie and peter Schekeryk duly performed all the 
conditions_of said Artist Recording Agreement and Producer's 
Agreement on their part. Pursuant to said Artist Recording 
Agreement and producer's Agreement, and during the term (as 
extended) thereof, Melanie and Peter Schckeryk delivered or 
caused to be delivered to Buddah master recordings as pro¬ 
vided in said agreement, and Buddah caused some, but not all, 
of said master recordings to be commercially produced into 
phonograph records and released to the record-buying public 
during the term of the agreement. 

56. On or about May 14, 1971, Melanie, Peter Schekeryk, 
Buddah, and Paramount Records (a division of Famous Music 
Corporation, a subsidiary of Gulf f. Western Industries, Inc.) 
entered into a written agreement with respect to all remain¬ 
ing rights, if any, of Buddah under t)o Artist Recording 
Agreement between Buddah and Melanie (hereinafter "Recording 
Settlement Agreement"). 
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57. In and by said Recording Settlement Agreement, it 
! was agreed and provided, among other things, that Paramount 
| Records would pay to Buddah the sum of $ 500,000 for the re¬ 
maining r ( hts, if any, of Buddah under the Artist Recording 

| Agreement between Buddah and Melanie. Said $500,000 has 
| been fully paid to Buddah. 

58. After May 14, 1971, and continuing to and including 
today, Buddah did wilfully, maliciously, and deliberately 
fail, neglect, and refuse to perform the conditions of said 

! Artist Recording Agreement, said Producer's Agreement, and 

said Recording Settlement Agreement in that Buddah did cause 

I 

to be released to the record-buying public single recordings 
and L.P. recordings embodying performances of Melanie con¬ 
tained on master recordings delivered by Melanie and Peter 
Schekeryk to Buddah prior to May 14, 1971 but not released to 
the record-buying public by Buddah prior to that date. 

59. By reason of the foregoing Melanie and Peter 
Schekeryk have sustairc.d dag-ages in the sum of $5,000,000, 
no part of which has bee., paid. 

I 60. In doing all the things herein alleged, Buddah 

1 acted maliciously and is guilty of a wanton disregard of the 
1 rights of the defendants, and by reason thereof the defen- 
j! dants demand exemplary and punitive damages in the sum of 

j; $ 1 , 000 , 000 . 
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AS AND FOR A TWELFTH AFFIRMATIVE DEFENSE 
AND. SECOND CLA IM AGAINST BUDDAH RECORDS. INC. 


61. Defendants repeat and reallege each and every alle¬ 
gation contained in paragraphs 48 through 60. inclusive, of 
this Answer. 

62. From and after the cessation of the right of Buddah 
j to release to the public previously unrelcased phonograph 

| recordin< 3 s embodying the performances of Melanie. Buddah wil- 
| fully, maliciously, and deliberately did cause the release of | 
said recordings, with the intent and effect of falsely inform-1 

I 

ing and causing the record-buying public to believe that 
| Melanie was a performer under contract to Buddah. when in j 
fact such was false and was known by Buddah to be false. 

63. In connection therewith, Buddah did use the name, 

jportrait, and picture of Melanie within the state of New York i 

I 

jand elsewhere, for advertising purposes and for the purposes 

; of trade without the consent of Melanie 

I 

I . 

64. By reason of the foregoing Buddah has violated the 

I 

j| Civil Rights Law of the State of Hew York. Sections 50 and 51! 

|j thereof . and Melanie has suffered damages in the amount of 


; ! 55.000,000. 


65. In doing all 
acted maliciously and 
the rights of Melanie, 
exemplary and punitive 


the things herein alleged, plaintiff 
was guilty of a wan ton'disregard of 
and by reason thereof Melanie demands 
damages in the sum of $1,000,000. 


i 
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AS AND FOR A THIRTEENTH AFFIRMATIVE DEFENSE 
AftD THIRD CLAIM AGAItJOT 13UDDA11 RECORDS, INC. 

66. Defendants repeat and reallege each and every alle¬ 
gation contained in paragraphs 40 through 65. inclusive, of 
this Answer. 

67. After May 14, 1971, Buddah did cause to be released 
to the record-buying public L.P. recordings embodying perfor¬ 
mances of Melanie under circumstances constituting a wilful, 

| ma licious and intentional deceit on the record-buying public, 

I by causing to be released to the record-buying public L.P. 
j recordings containing songs previously recorded by Melanie 
and previously released for public distribution by Buddah 
without properly and adequately informing the record-buying 
public that said L.P.'s contained performances previously re¬ 
leased to and purchased by the record-buying public. The 
unlawful and deceptive release by Buddah of said L.P. record¬ 
ings was in each instance without the knowledge or consent 
of the defendants herein. 

68. By reason of the foregoing, Melanie has suffered 

;! damages to her financial, commercial, and arti 3 tic interests, 

II 

and has sustained damages in the sum of $5,000,000, no part 

I 

* of which has been paid. 

I 

69. In doing all the things herein alleged, Buddah 

|j act °d maliciously and is guilty of a wanton disregard of the 
rights of Melanie, and by reason thereof Melanie demands 

.exemplary and punitive damages in the sum of $1,000,000. 
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I AS AND FOR A FOURTEENTH AFFIRMATIVE DEFENSE 

AND FOU RTH CLAIM AGAINST BUDDAH RECORDS. INC 

I 

70. Defendants repeat and realleye each and every alle¬ 
gation contained in paragraphs 48 through 69. inclusive, of 
this Answer. 

71. After May 14, 1971, in releasing to the record- 
j buying public L.P. recordings embodying performances of 

Melanie, Buddah did falsely represent to the public that 
Peter Schekoryk was the producer of said L.P. recordings, 
when in truth and in fact Peter Schekeryk was not the producer 
j of said L.P. recordings, which Buddah well knew. in addition, 

, Buddah did cause to be released to the record-buying public 
, records made from unfinished master recordings whose release 
i was not approved or authorized by the defendants. 

72. By reason of the foregoing, Melanie and Peter 
Schekeryk have suffered damages in the sum of 51,000,000 each, 

!no part of which has been paid. 


AS .v..D FOR A FIFTEENTH AFFIRMATIVE DEFENSE 
AND FIFTH CLAIM AGAINST BUDDAH RECORDS, INC. 

73. Defendants repeat and reallege the allegations con¬ 
tained in paragraph 48 through 72. inclusive, of this Answer. 

74. It was provided and agreed -by said Artist Recording 

I 

i 

Agreement and by said Producer’s Agreement that accountings 

I 

, for royalties payable under each of 3aid agreements would be 
jmade on a semi-annual basis, together with accrued royalties. 
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| on Sc P tc '!' bcr 1 for the period ending the preceding June 
and on March 1 for the period ending the preceding December 
31. 

75. Notwithstanding the foregoing, Buddah has wilfully, 
maliciously, and deliberately failed, refused and neglected 
to render to Melanie and Peter Schckeryk an accounting in 

j writin 9 for periods covered by said agreement, and has failed 

i 

refused, and neglected to render payment due and owing with 
respect to said accountings. 

76. By reason of the foregoing, Melanie and Peter 

j Scheker y* seek a full and complete accounting for and payment 
of all of said royalties. 

77. In doing all the things herein alleged, Buddah 

j acted maliciously and is guilty of a wanton disregard of the 
j rights of the defendants, and by reason thereof the defen¬ 
dants demand exemplary and punitive damages in the sum of 
$ 1 , 000 , 000 . 

| 

AS AND FOR A SIXTEENTH AFFIRMATIVE DEFENSE 
AND SIXTH CLAIM AGAINST BUDDAH RECORDS. INC . 

78. Defendants repeat and reallege each and every alle- 1 

I 

gation contained in paragraphs 4b through 77 of this Answer. 

79. Previous to the events hereafter related in this 
j cause of action, Melanie entered into a written agreement 

I with Paramount Records (a division of Famous Music Corp., a 
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subsidiary of Gulf & Western Industries. Inc.) with rcsncct 

I 

to the release by Paramount Records to the record-buying 
public of phonograph recordings embodying the performances 
of Melanie (hereinafter "Melanie-Paramount Contract"). 

80. The existence of said Melanie-Paramount Contract 
was known to fluddah and to the officers, directors, employ¬ 
ees, and agents of Duddah. 

81. In and by the terms of said Melanie-Paramount Con- 
^ rac ^» was agreed that Paramount Records would cause to 

| be released to the record-buying public phonograph records 
containing recorded musical performances of Melanie, and tha 
Melanie would be paid royalties based upon a percentage of 
sales of said phonograph records. 

82. From and after May 14. 1971, Duddah did cause to 
be released to the record-buying public, unlawfully, mali¬ 
ciously, wilfully, deliberately, and without the knowledge 
or consent of Melanie, records containing recorded musical 

I 

performances of Melanie, with the intention and effect of 


; substantially decreasing sales of Melanie’s phonograph re- 

. cords released by Paramount Records, and with the malicious 

| 

and deliberate intention of destroying Melanie’s musical 


career. 


03. by reason of the foregoing, Melanie has suffered 
ji damages in the amount of 5 5,000,000, no part of which has 

I 

') been paid. 



1 


o 
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04. In doing all the things herein alleged, plaintiff 
acted maliciously and was guilty of a wanton disregard of the 
rights of Melanie, and by reason thereof Melanie demands 
exemplary and punitive damages in the sum of $1,000,000. 


AS AND FOR A SEVENTEENTH AFFIRMATIVE DEFENSE 
AND SEVENTH CLAIM AGAINST HUDDAM RECORDS. INC. 


85. Defendants repeat and reallege each and every alle— 
, gation contained in paragraphs 40 through 84, inclusive, of 
!i this Answer. 


86. By reason of the foregoing, defendants seek a man- 

. 

lj datory injunction perpetually restraining and enjoining 

I Buddah Records, Inc., its deputies, agents, employees, repre— 

| 

j sentatives, or other persons in concert or participation, 

t 

j from releasing to the record-buying public phonograph record- 
|i ings containing musical performances by Melanie which were 
j not released by Buddah Records, Inc. prior to May 14, 1971. 


87. By reason of the foregoing, defendants seek an 

j 

order of this Court directing Buddah Records, Inc. to (1) 
cause to be removed from all outlets and channels of sale and 
distribution all phonograph recordings above-deser'bed which 

| 

have heretofore been released for distribution and sale to 

i 

| the record-buying public, and (2) pay t.o defendants all gains 

I 

and profits derived by plaintiff resulting from all distribu- 

II 

!! tions and sales heretofore made to the record-buying public 
(for or with respect to the above-deserlbcd phonograph record¬ 
ings. 
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AS AND FOR AH EIGHTEENTH AFFIRMATIVE DEFENSE 

AND EIGHTH CHAIM AGAINST BUDDAH RECORDS. INC. | 

88. Defendants repeat and reallege each and every alle¬ 
gation contained in paragraphs 48 through 87. inclusive, of 
this Answer. 

89. By reason of the foregoing, defendants seek a man¬ 
datory injunction perpetually restraining and enjoining 
Buddah Records, Inc., its deputies, agents, employees, repre- 

i sentatives, or other persons in concert or participation, 

I . i 

from offering for sale to the record-buying public L.P. 
recordings containing songs recorded by Melanie and released 
prior to May 14, 1971, except insofar as said songs are 
offered for sale in the same recorded form and packaging 
as contained in L.P. recordings originally offered for sale 
at the time of their initial release. 

90. By reason of the foregoing, defendants seek an 
order of this Jourt directing Buddah Records, Inc. to (1) 

[cause to be removed from all outlets and channels of sale 

and distribution all phonograph recordings above-described 

! | 

which have heretofore been released for distribution and sale' 

ii 

'! to the record-buying public, and (2) pay to defendants all 

I 

; gains and profits derived by plaintiff resulting from all 
J distributions and sales heretofore made to the record-buying 
j; public for or with respect to the above-described phonograph 
jl recordings. 
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AS AND FOK A NINETEENTH AFFIKMATIVE DEFENSE 
AND FIFTH COUNTERCLAIM AC A INST PLAINTIFF 

91. Defendants repeat and reallege each and every alle¬ 
gation contained in paragraphs ID through 47, inclusive, of 
this Answer. 

92. On or about August 31. 1973, plaintiff filed its 

t 

i Complaint in this action in the United States District Court 
for the Southern bistrict of New York. 

93. Previous to the filing of said Complaint, and on 
or about August 24, 1973, Melanie served upon Kama Rippa, by 
registered letter delivered to and accepted by Kama Rippa, 
due demand lor all royalties due and owing to her by Kama 
RiFpa for the six-month period ending June 30, 1973. 

94. Pursuant to the Songwriter's Agreement, Co-Publish¬ 
ing Agreement, and Agreement Regarding Remaining Songwriting 
Obligations, if Kama Rippa failed to pay lull and complete 
royalties to Melanie within thirty days of August 24, 1973, 
all rights in and to all musical compositions delivered by 
Melanie to Kama Rippa would (and did) revert automatically 

jl to Me lanie . 

i 

t 

95. One week prior to the expiration of said thirty- 



.1 

ij day period, or on or about September 17, 1973, Kama Rippa did 
j' a' tempt to obtain, and did obtain, from a Judge of the 

I 

Supreme Court of the State of New York, at a Special Term, 
Part II thereof, a purported Order of Attachment. Said 
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purported Order of Attachment was issued solely in response 
to and on the basis of an affidavit of a representative of 
Kama Rippa (acting on behalf of and with the consent of Kama 
Rippa) which was submitted to said Judge and Court in an ex 

application, without notice to the defendants and with¬ 
out a hearing being afforded to the defendants. 

96. Kama Rippa. in said ex parte application, did wil- 
| fully, deliberately, maliciously, and illegally conceal from 
said Judge and Court, and did wilfully, deliberately, mali¬ 
ciously, and illegally misrepresent to said Judge and Court, 
material facts, including but not limited to the following: 

| 

(a) plaintiff falsely asserted to said Judge and Court that 
a lawsuit commenced in February, 1971, in the Supreme Court 
of the State of New York entitled Buddah Records, Inc., et al . 
j v- Paramount Records Inc., Amelanic Music, ct al . had been 
! fully settled by the parties, and that no counterclaims 

I 

jasserted by the defendants against plaintiff were still pend¬ 
ing, whereas in truth and in fact, at the time of said false 
jrepresentation and to and including today, said lawsuit had 
!been and is only partially settled and counterclaims asserted 
^against plaintiff by the defendants in that action in the 
| total amount of $2,000,000 were and are still pending in said | 

I ! 

j lawsuit; (b) plaintiff falsely asserted to said Judge and 
'Court that no previous application for the relief being sought: 
|]by plaintiff in the Supreme Court of the State of New York 
had been made to any other court or Judge, whereas in truth 
jand in fact the Complaint in this action was then pending in 






i| Court that the defendants were not residents of the State of 
New York, whereas in truth and in fact the defendants were 
and are residents of the State of New York for purposes of 
j determining the applicability of Section 6201 of the Civil 
| Practice Law and Rules of the State of New York and the 
legality of the issuance of an order of attachment and levies 
thereunder; (d) plaintiff falsely asserted to said Judge and 
Court that the purpose of plaintiff's ex parte application 
for an Order of Attachment was to prevent an alleged prospec¬ 
tive removal by defendants of defendants' assets from the 
jj State of New York, whereas in truth and in fact the purpose 
j, plaintiff s application was to attempt unlawfully to avoid 
j the payment to defendants of moneys then due and owing to 
^ defendants, and to attempt unlawfully to falsely construct 
jiand fabricate an alleged defense in the future to the anti- 


I 


jcipated valid claim of Melanie that because of plaintiff’s 

; failure to remit royalties due anti owing to her all rights in 

1 * 

| and to all musical compositions delivered by Melanie to 

j 

|,plaintiff revert automatically to her. 


97. As a result of said misrepresentation, Kama Rippa 
^did wilfully, deliberately, maliciously and illegally cause 
>said Judge and Court to issue a purported Order of Attachment 

jj 

.upon certain moneys in the hands of Kama Rippa and the offi¬ 
ces of Robert L. Casper, P.c., in which the defendants had 

I 

an interest, and did wilfully, deliberately, maliciously and 
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i ,1 legal 1 y cause the Sheriff of New York County to purport to | 
i levy upon and attach said moneys. 

98. By doing the foregoing, plaintiff abused the pro¬ 
cesses of the Supreme Court of the State of Hew York and of 
the United States District Court for the Southern Distract of 

New York. 

99. By reason of the foregoing, defendants were wrong¬ 
fully deprived of their property, and were compelled to employ 
an attorney to recover their property, and have otherwise 
been damaged in all in the sum of $50,000. 

100. In doing all the things herein alleged, Kama Rippa 
I acted maliciously and is guilty of a wanton disregard of the 
! rights of defendants, and by reason thereof each defendant 

I, demands exemplary and punitive damages in the sum of 

J $1,000,000. 

AS AND FOR A TWENTIETH AFFIRMATIVE DEFENSE 
At.'D <tvth roUNTERCl-AIM AOA1NST RI-«AIJNTjFj- 

101. Defendants repeat and reallege each and every alle 
j ,. tlo „ contained rn paragraphs 19 through 47 and 91 through 


•j 100, inclusive, oi this Answer. 

102. If Kama Rippa asserts with respect to defendants’ j 
j! affirmative defenses or counterclaims herein any defense or ! 
JS explanation dependent or based upon or relating to the afore¬ 
mentioned purported Order of Attachment or purported levies 
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thereunder, and il said defense or explanation is accepted 
by or prevails in this Court to any extent, then to that same 
extent the defendants herein have been further damaged by 
plaintiff's abuse of process, and as damages therefor Melanie 
seeks herein the relief elsewhere sought in this Answer. 
(Notwithstanding the foregoing, it is the position of the 
defendants that the purported Order of Attachment and purport, 
ed levies thereunder are void and of no force or effect for 
any and all purposes.) 


WHEREFORE, defendants demand judgment as follows; 


(1) The Complaint be dismissed, with costs and 
disbursements of the action, including counsel fees; 


(2) Judgment in favor of Melanie for a full and 
complete accounting for and payment of all royalties under 
| the Songwriter's Agreement and $1,000,000 punitive damages be 

jentered. with interest, against Kama Rippa on the first 

I 

icounterclaim against Kama Rippa; 


(3) lhat this Court issue a declaratory judgment 
that all rights in and to all musical compositions delivered 
to plaintiff by Melanie have reverted to Melanie, throughout 

|. 

,jthe world in their entirety, and that this Court order that 

I 

jjall documents, files, copyright certificates, copies of sub- 

jjpublishing agreements and license agreements of every type 
and nature affecting and relating to said compositions be 

I delivered forthwith to Melanie, on the second counterclaim 

| 

■against Kama Rippa; 
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(4) That a mandatory injunction issue, perpetually 
restraining and enjoining Kama Rippa, its deputies, agents, 
employees, and other persons in concert or participation, 

! from holding itself out as having any interest whatsoever in 
musical compositions previously delivered by Melanie to Kama 
| Rippa, or from collecting or receiving any moneys in onnec- 
| tion with or with respect to said musical compositions, on 
■ the third counterclaim against Kama Rippa; 


(5) Judgment in favor of the defendants for a full 


and complete accounting for and payment of all royalties 


|j under the Co-Publishing Agreement and $1,000,000 punitive 
] dar. ages be entered, with interest, against Kama Rippa and 


jj Kana Sutra on the fourth counterclaim against Kama Rippa and 

i 

jj first claim against Kama Sutra; 

i 


(6) Judgment in favor of the defendants in the 
sum of $5,G00,CviO compensatory damages and $1,000,000 puni¬ 
tive damages be entered, with interest, against Cuddah on the 

j 

(I first claim against Buddah; 

(7) Judgment in favor of Melanie in the sum of 
$5,000,000 compensatory damages and $1,000,000 punitive 

i 1 damages be entered, with interest, against Buddah on the 

i 

second claim against Buddah; 


(U) Judgment in favor oi Melanie in the sum of 
1 $5,000,000 compensatory damages and $1,000,000 punitive 
damages be entered, with interest, against Buddah on the 

li 

' third claim against Buddah; 
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CJ) Judgment in favor of each of the defendants 
in the sum of $1,000,000 be entered, with interest, against 
Buddah on the fourth claim against Buddah; 

(10) Judgment in favor of the defendants for a full 
and complete accounting for and payment of all royalties 

junder the Artist Recording Agreement and Producer's Agreement 
and $1,000,000 punitive damages be entered, with interest, 
against Buddah on the fifth claim against Buddah; 

(11) Judgment in favor of Melanie in the sum of 
jl $5 , 000,000 compensatory damages and $1,000,000 punitive 

damages be entered, with interest, against Buddah on the 
sixth claim against Buddah; 

(12) That a mandatory injunction issue, perpetually 
I restraining and enjoining Buddah, its deputies, agents, em¬ 
ployees, representatives, and other persons in concert or 

'j participation, from releasing to the record-buying public 
phonograph recordings containmy musical performances by 
Melanie which were not released by Buddah prior to May 14, 
1971, and that an order issue directing buddah to cause to bo 

!l 

'removed from all outlets and channels of sale and distribu¬ 
tion all phonograph recordings above-deseribed heretofore 
released and to pay to defendants all gains and profits de¬ 
rived by plaintiff resulting from distributions and sales 

! 

i herotofore made to the record-buying public for or with rc- 
spect to the above-deseribed phonograph recordings, on the 
Ijseventh claim against Duddah; 


i 
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(13) That a mandatory injunction issue, perpetually 
|restraining and enjoining Duddah. its deputies, agents, em¬ 
ployees . representatives, and other persons in concert or 
jParticipation, from offering for sale L.P. recordings contain- 
! ing songs recorded by Melanie and released prior to May 14. 
,1971. except insofar as said L.P. recordings are offered for 
.sale in the same recorded form and packaging as they were 
-originally released for sale at the time of their initial re¬ 
lease. and that an order issue directing Duddah to cause to 
|be removed from all outlets and channels of sale and distri¬ 
bution all L.P. recordings containing songs recorded by 
jjMelanie and released subsequent to May 14, 1971, to the ex¬ 
tent that said L.P. recordings are not offered for sale in 
|the same recorded form and packaging as they were originally 
.released and offered for sale at the time of their initial 
release, and to pay to defendants all gains and profits de¬ 
rived by plaintiff from all previous distributions and sales j 
not in accordance with the above, on the eighth claim against 1 


||Buddah; 


j (14) Judgment in favor of the defendants in the * 

! sum of $50,000 compensatory damages and $1,000,000 punitive 

,,damages be entered, with interest, against Kama Rippa on the 

(I . 

| lifth counterclaim a f jalnst Kama Rippa; 

I 

(15) Judgment in favor of the defendants and againstj 
'Kama Rippa in an amount and/or in such form as may be just. 

|proper. and appropriate be entered on the sixth counterclaim 
i against Kama Rippa; 
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V, ,-w further and different relief as to this 
and for such other, turtner, 

Court may seem Just and proper. 


SSELTE'-*c.d—rcl.i-ant. 
Office & P. 0. Address 
225 Broadway 

New York. New York 10007 
(212) 227-6000 
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Agreement made as of this 31st day of May, 1968 by and 
between KAMA RIPPA MUSIC, INC., a New York Corporation, whose address 
is 1650 Broadway, New York, New York, and AMELANIE MUSIC, a New York 
Corporation, c/o Howard Beldock, Esq., 720 Fifth Avenue, New York, 

New York, (hereinafter Jointly called "Publisher") and MELANIE SAFKA, 
whose address is c/o Howard Beldock, Esq., 720 Fifth Avenue, New York, 
New York, (hereinafter called the "Writer"). 


WITNESSETH 

In consideration of the sum of Ten ($10.00) Dollars, paid 
in hand by Publisher to Writer, and the mutual promises herein 
contained and other good and valuable consideration, receipt of which 
Is hereby acknowledged, the Writer and Publisher agree as follows: 

1. The Writer is hereby engaged and employed by the 
Publisher, and accepts such engagement and employment, as to furnish 
exclusive services as an exclusive songwriter for the Publisher, with 
respect to all musical works and arrangements hereinafter more fully 
described (except as specifically excluded below), and the Writer 
hereby irrevocably sells, assigns, transfers and delivers to the 
Publisher, Its suceessors and assigns, all musical works and 
arrangements of musical works in the public domain (hereinafter called 
'Compositions") (except chose musical compositions controlled by other 
aiblishing companies as set forth in Schedule "A" annexed at the end 
if the agreement), which have been prior to the date hereof, written, 
composed, created or conceived In whole or In parr by the Writer, and 
which may hereafter during the term hereof, which shall be for a 
period of two (2) years from the date of this agreement, be written, 
composed, created or conceived by the Writer in whole or in part, and 
with respect to any collaboration by Writer, Paragraph 3 hereafter sets 
forth shall govern, and which are now owned or controlled and may 
hereafter during the term hereof, be owned or controlled, directly or 
Indirectly, by the Writer as employer, transferee or otherwise 
Including the title, words and music and all copyrights thereof, and 
all rights of whatsoever nature and hereafter thereunder existing and/ 
or existing under any agreements or licenses relating thereto, for and 
during the full initial term of all said copyrights (as same is 
presently or may hereinafter be defined, but in all circumstances for 
a period of twentv-eight (28) years from the date of publication in 
the United States) and the Writer hereby sells, assigns, transfers 
and delivers to the Publisher, its successors and assigns the 
copyrights of said musical compositions and the registration thereof, 
and all rights of any and every nature now and hereafter thereunder 
existing, for the full initial term of said copyright as qualified above. 
The compositions referred to in Paragraph 1 hereof are^herainafter 
Jointly and severally referred to as the "compositions’ 

2. (A) The Writer hereby warrants and ” presents that 

rh., sain rnmnnsitions are and shall be Writer's sc . and exclusive 


2. (A) The Writer hereby warrants and - ^resents that 

the said compositions are and shall be Writer's sc, . and exclusive 
work, written and/or composed Independent of any employer for hire 
and not subject to any exclusive songwriter-publisher agreement, that 
no other person, firm or corporation whatsoever has any right, title 
or Interest in and to the same or any mortgage, lien or other 
encumbrance upon the same or any license of any kind whatsoever 
relating to the same, and that Writer has the full and unrestricted 
right, power and authority to make the within agreement and grant 
the right* hereunder granted to the Publisher. 

(fin / ' 
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(B) The Writer hereby warrants and represents that 
the said composition.: are and shall be new and original, are 
copyrightable in all respects and do not infringe upon the rights 
of any party in any other work, or otherwise. 

(C) The Writer agrees to indemnify, save and hold 
Publisher harmless from and against any and all loss, damage and/or 
expense including reasonable attorney's fees arising out of or 
rnnnecte d with. anv*Claims or* dp . mands h« . a n .« -third names whieh 

Rider to Paragraph 2(C) of Agreement dated as of May 31, 1968 

Publisher (meaning Kama Sutra Music Inc.) may, at its election 
reauest Writer to furnish Publisher with a surety company bond 
for the amount of any claim or demand made by a third party with 
respect to the subject matter of this Agreement, and if Writer 
fail, to do so within five (5) days after Publisher', giving 
notice of claim to Writer (as provided in Paragraph 10(A) below) 

SS dLiSd tor surety bond fro. Writer Publisher mey. In addition 
to anv other rights and remedies Publisher may have, suspend all 
payments to be Lde pursuant to this Agreement and hold such payments 
ir/escrow pending, resolution of any such third party claim or demand. 

U. The Publisher agrees to pay the Writer during the 
original and renewal and extended term of copyright in the said 
compositions throughout the world, the following royalties: 

(A) No Dollars as a non-returnable advance against 
the royalties payable to Writer(s) hereunder, which sum, and all 
other advances which may be paid, shall be deductible from payments 
hereafter becoming due the Writer(s) hereunder or under any other 
agreement heretofore or hereafter made between the parties. 

(B) Five (.05) cents per copy, for each and every 
regular piano copy- thereof published and sold hv and paid for to 
the Publisher in the United States and Canada. 

Ten (.10) cents p^r copy, for each and every 
dance orchestration thereof published and sold by and paid for to 
the publisher in the United States and Canada. 

(C) Ten (107.) percent of the wholesale selling 
price (after trade discounts if ar.y) for each and every printed 
copy of each and every other arrangemert and edition thereof 
published and sold by and paid for to the Publisher in the United 
States and Canada, except that in the event the said work shall 
be used or caused to be used whole or in part in conjunction with 
one or more other musical compositions in a folio or album, the 
Writer(s) shall be entitled to receive that proportion of Ten (10/.) 
percent which the musical composition shall hear to the total 
number of musical compositions contained in such folio or album, 
but in no event shall Writer(s) be entitled to receive more than 
$12.50 for each edition of lyrics only allowed. 

(D) Fifty (507.) percent of any and all net sums 
actually received by the Publisher from the mechanical rights, 
electrical transcription and reproducing rights, motion picture 
synchronization and television rights, and all other rights (except 
as otherwise specifically provided for herein) therein in the United 
States and Canada, except that the Writer(s) shall not be entitled 
to share in any sum or sums received by the Publisher from ASCAP or 
BMI or any public performance rights organization which pays 
performance fees directly to songwriters. 
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, a Flft Y (50^L) percent of any and all net sums 

aCt K? ly rec , eived b V the Publisher from sales and Jses 
(other than public performances uses for which Writer(s) are paid 
by any public performance rights organization of the musical 
compositions in countries outside of the United States and Canada. 

T1 ? e Publisher shall not be required to oav anv 
j? professional or complimentary cop es or any copies ^ 

oreh^«rr«i d [ 8t: H ibUted § ratu * tous ly to performing Artists or ? 
orchestral leaders or for advertising or exploitation purposes. 

. . The Publisher shall not be required to oav 

royalties earned by reason of the public performance of the Y 
musical composition, said royalties being payable only by the 

K“!o^?u&n y ulth uhich 11 

•^{vision. 

royalties payable by Publisher to Writer. 

. . „ u 5 ; ? he Wrl -ber acknowledges that included within the 
Pi.M here |-" above referred to is the irrevocable grant to the 
of b the h snle l inH 8UCC ? SS ? rS ’ }^ ensees . sub-licensees and assigns, 

throughout the eotlre'uorId uUh JeSpe?t' tJTJhe 

S pJbUrS^fJ'w SuS 1 "' 1 °t compositions In 

» _ c** v. To perform said musical compositions publicly 

for profit by means of public and private performance radio * 
broadcasting television, facsimile, or anv and all other means 
whether now known or which may hereafter come into existence. ’ 

, To substitute a new title or titles for said 

drIm*M nd M° mak a any arran g ment . adaptation, translation, 
nlr? a tl ° n c f ans P° sltl °n of said works, in whole or in 
part, and any additions to and deletions from said works and in 

as n p^blisher lth a n y ° ther T slca1 ’ 1 fterary or dramatic material 
as Publisher may deem expedient or desirable, and in this 

connection Writer hereby waives all rights of "droit moral". 

of IV T P 3ecu 5 e copyright registration and protection 

of said works throughout the world at Publisher's own costs and 
expense and at Publisher's election, and to have an^to hold said 
copyrights and all rights whatsoever thereunder existing for and 

(D) To make or cause to made master records, 
transcriptions, sound tracks, pressings and any other mechanical 

ii « r h t f 6r rc P roductions of said compositions in whole or 

4 ^ = par i in j UCh for ' T1 ?r raanner and as frequently as Publisher in 
rh S ? 1 ^ a °p unco “trolled discretion shall determine, including 

the r[fht S t t0 s y n £ hronlze tbe same with sound motion pictures and 
the right to manufacture,’advertise, license or sell such 

reproductions for any and all purposes, including but not limited 
to private performances and public performances, by broadcasting 
television, sound motion pictures, wired radio and any and all 

eo™ Cr w ar ‘ S ° r devices whether now known or which may hereafter 
come into existence. 7 

P r f nt » publish and sell sheet music, 
orchestrations and arrangements oT the compositions in all forms 

inni C r W S CO ln ? lude an y or of the said works In ’ 

song folios or lyric magazines with or without music and the right 

follos e or C lv^ er V* lnclud « any or all of the compositions in song 
folios or lyric magazines with or without music. * 
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. c Any and all other rights of every and any nature 

now or hereafter existing under and by virtue of any common law 

thereof and ^° r any copyright0 in the compositions or any portions 

. ► u 6 I The fV b ^ lsher agrees to render to the Writer on or 

about each August 15th covering the six (6) months ending June 30th 
and each February 15th covering the six (6) months ending December 
31st, royalty statements showing the amount of compensation due to 
the undersigned hereunder, accompanied by remittance for any royalties 
shown to be due the undersigned by said statement. All such X 

Rider to Paragraph 6 of the Agreement dated as of May 31, 1968 

The payment of royalties when due are of the essence. Accordingly, 
if Publisher fails to account and pay royalties in accordance with 
this Paragraph and such failure and default continues following 
thirty (30) days written notice of such failure and default, this 
agreement shall terminate and all rights in and to the compositions 
theretofore covered shall revert to the Writer. This provision may 
be specifically enforced. However, notwithstanding anything to the 
contrary above, if performance of Publisher's obligation under this 
Agreement is delayed or becomes impossible or impractical by reason 
of any act of God, fire, earthquake, strike, labor disturbance, 
civil conxnotion, acts of government, its agencies or officers, any 
order, war (whether or not officially declared) regulation, ruling 
or action of any- labor union or association of composers or employees 
affecting Publisher or the industry in which it is engaged or delays 
in the delivery of material and supplies, or fo any similar or 
dissimilar reason Publisher may, upon notice to liters, suspends 
its obligations including its obligations to make payments hereunder 
for the .duration of such delay, impossibility, impractability, as 
the case may be. 

?'■*}■** in saiQ composition, provided that the 
Publisher shall pay the Writer the royalties herein stipulated. 

u , ro «-| A 11 , of the foregoing royalties shall apply in instances 
? r H iter “ th f sola author of the entire composition including 
the music and words thereof. In the event that the Writer has a 8 

^ 1 S° rat ? r ° n an ? ”° rk ° r ,V orks deluded in this Agreement, then 
fo ^8? tn 8 r °y a lties shall be divided equally between the Writer 
aml,^!^ ab0r ?! :0 £ (8 * ° f auch expositions (unless otherwise agreed 
among the collaborators). Except as herein expressly provided for 
no royalties shall be paid with respect to the said Compositions. 

j „ 9 - /he Writer hereby consents to such changes, 

nf Q«?a i0n8 ’ d yf? atizat i°n. transpositions, editing and arrangements 

c °5"P oslt i° n > a nd the setting or words to the music and of 
music to the words, and the change of the title as the Publisher 
deems desirable. In the event that the said composition is an 
instrumental composition, then and in such event, the Writer hereby 
irrevocably grants to the Publisher the sole and exclusive right 
and privilege to cause to have lyrics written for said compositions 
by a writer or writers designated by the Publisher, which lyrics 
u ^ ec l ulra ° n i y the approval of Publisher, whereupon the Writer 
s all be entitled only to one-half (’ ? ) of the aforementioned 
royalties provided in this agreement. The Writer hereby waives any 
and ell claims which he has or may have against the Publisher 
and/or its associated, affiliated, parent and subsidiary 
corporations or firms by reason of the fact that the title of said 
compositions may be the same or similar to that of any musical 
compositions heretofore or herafter acquired by the Publisher and/or 

s associated, affiliated, parent and subsidiary corporations or 
tirms. The Writer consents to the use of Writer’s name, likeness 
and/or the title to the said compositions on and in connection with 
music, folios, recordings, performances, player rolls and in 
connection with publicity and advertising concerning the Publisher, 
^s!i.- S ^K CeSSOrS f ass *8 ns and licensees, and said compositions, agrees 
f li i US ? ° name, likeness and/or title may commence prior 

C3t and ma y continue so long as the Publisher shall own 
and/or exercise any rights in the said compositions. 
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10. Any legal action brought by the Publisher against 
any alleged infringer of said compositions shall be initiated and 
prosecuted at the Publisher's sole expense; and, of any recovery 
made by it as a result thereof, after deduction of the expense of 
litigation, a sum equal to fifty (50%) percent shall be paid to 
the Writer. 


(A) If a claim is presented against the Publisher 
in respect of said compositions and as a result thereof the 
Publisher is Jeopardized, it shall thereupon serve written notice 
upon the Writer, containing the details of such claim known to 

the Publisher, and thereafter, until the claim has been adjudicated 
or settled, Publisher shall hold payment of any monies coming due 
the Writer under this or any other agreement in abeyance pending 
the outcome of such cl. im or claims. The Publisher shall have the 
right to settle or otherwise dispose of such claims in any manner 
as It In Its sole discretion may determine. * In the event of any 
recovery against the Publisher, either by way of Judgment, court 
decree, arbitration award, settlement or otherwise, the amount 
thereof and all of the costs, charges, disbursements and attorney's 
fees in connection therewith may be deducted by the Publisher from 
any and all royalties or other payments theretofore or thereafter 
payable to the Writer by the Publisher under this or any other 
agreement, or by Its associated, affiliated, parent or subsidiary 
firms or corporation. 

(B) From and after the service of a summons in a 
suit for infringement filed against the Publisher with respect to 
any of said compositions, any and all payments thereafter coming 
due the Writer shall be held by the Publisher in abeyance until 
the suit has been finally adjudicated or settled, and same shall 
then be disbursed accordingly, unless the Writer shall elect to 
file an acceptable bond in the sum of such payments, in which 
case the sums shall be paid to the Writer. 

Written demands and notices other than royalty 
statements provided for in this agreement shall be sent by 
registered or certified mail, Return Receipt Requested, or by 
telegram or cablegram, or shall be given personal delivery, at 
the addresses first above written or such other addresses as the 
Publisher and Writer may from time to time advise each other. 

11. The Writer hereby irrevocably constitutes and 
appoints the Publisher and/or any of its officers, directors or 
agents or the Publisher's nominee his attorney-in-fact to make, 
sign, acknowledge, execute and deliver in the name of the Writer 
or in the name of the Publisher, its successors, licensees and/or 
assigns any and all instruments and documents necessary or 
desirable to effect the intent of this agreement and vest in the 
Publisher, its successors, assigns and licensees any and/or all of 
the rights referred to in this agreement. 

12. The Writer hereby acknowledges that Writer's services 
as a Writer and/or a composer are unique, exceptional and extra¬ 
ordinary and that -in the event of any breach by the Writer of any 
of Writer's undertakings or obligations under this agreement, the 
Publisher shall be entitled to an injunction to enforce the same 

in addition to any other remedies available to Publisher. It is 
further specifically understood and agreed that this agreement is 
for the personal services of the Writer, and that the obligations 
of the Writer hereunder shall not in any event be dischargeable in 
bankruptcy or Insolvency proceedings Involving the Writer or in 
any wise affected thereby. 

13. The Writer agrees that during the term of this 
agreement and any extensions thereof, Writer will not consent to 
or permit the use of Writer's name as the author and/or composer 
of any musical composition of which Writer is not the actual or 
co-author or composer or co-composer, unless said composition or 
compositions Is published or own- d by the Publisher. The Writer 
agrees that Writer will not write or compose any compositions 
under any name other than Writer's own name. 


★ , but ail such settlements shall he subject to Writer's prior 
consent, which shall not be unreasonably withheld. 
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14. Immediately upon the completion or acquisition of 
any compositions as defined in Paragraph 1 hereof, the Writer will 
deliver to the Publisher a manuscript copy of said compositions 
and agrees that during the term of this agreement and any extension 

f Kp rA n f Ur iter" will Hp 1 ^ r t~ r* t ha D»» K 1 < eKnr « — — - c fi.ian t 0 A\ 

Rider to Paragraph 14 of Agreement dated as of May 31, 1968 

Each composition of a duration longer than three (3) minutes 
thirty (30) seconds shall be considered two (2) compositions. 


seconds shall be considered two (2) compositions. 


15. The Writer warrants and represents that Writer is 
affiliated or intends to affiliate with ASCAP. 

16. The term of this agreement shall be for a period of 
two (2) years commencing May 31, 1968 and ending May 31, 1970. 
Publisher shall have the right, upon giving written notice at 

least thirty (30) days prior to the end of the term hereof -wr — a ny - 

<r -renawal a<r~tTte- c a se w ay be , to extend this agreement for one 

(1) further period of one (1) year, commencing May 31, 1970 upon 
the same terms and conditions as contained herein. Each opt I ' D. i may 
^W>^3tfi- re4 sa d s a p a eatH -y. Notice shall be deemed given as of the 
date of mailing, telegram or cablegram. 

17. In the event that this agreement is signed by more 
than one Individual as Writer, this agreement shall be considered 
as the joint agreement of all said individuals as Writers and as 
the individual agreement of each of said individual Writers with 
the same force and effect as if each of them had entered into 
separate agreements embodying all of the provisions hereof and 
this agreement shall be so read and construed notwithstanding any 
language to the contrary or inconsistent therewith. In such event 
the royalties in all songs written by said individuals as writers 
under this Agreement shall be divided equally between them. 

18. This agreement shall be binding upon and shall Insure 
to the benefit of the respective parties hereto, their respective 
successors in interest, heirs, next of kin, legal representatives 
and assigns, and represents the entire understanding of the parties. 

19. This Agreement sets forth the entire understanding 
between the parties with respect to the subject matter thereof, and 
no modification, ammendment, waiver, termination or discharge of 
this Agreement or any provisions thereof, shall be binding upon 
either party unless confirmed by a written instrument signed by an 
officer of Publisher and Writer. No waiver of any provision of or 
default under this Agreement shall effect either party's rights 
thereafter to enforce such provision or to exercise any right or 
remedy in the event of any other default whether or not similar. 

This Agreement and all of its provisions shall be interpreted and 
construed everywhere in accordance with the Laws of the State of 

New York, applicable to contracts executed and to be performed herein. 

If the foregoing accords with your understanding, as it does 
with ours, kindly sign in the space provided underneath the words, 
"Accepted and Agreed To". 

Very truly yours, 

Amelanie Music ■> ^ 


B y /« /y 


Kama Rippa Music, Inc. 


Accepted & Agreed To: # 
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BUODAH RECORDS. INC./ KAMA-SUTRA RECOROS INC 

1/ A I i « ^>1 .vn . * . . . — * 


auDDAH ws ,c. inc /tenoer-tunesMUSiCc" INC^/ !£ 

1 i6CO °»°*°WAV, N.EW VOPK. N.E W YORK. 10013 , , a , a , Bita . 0 .£ 


August 24, 1971 


Ms. Melanie Schekeryk, 

Mr. Peter Schekeryk, and 

Amelanie Music 

c/o Robert Casper, Esq. 

1780 Broadway 

New York, New York 10019 

Dear Melanie and Peter: 

~ fl 6 Sf y 31 - 

In connection therewith, we hereby aeree rhif 

Scl«ke?yk C to n Ss imdor'^n^pirsuanr“'s “'"° Uy " rit ten^'Alelanie 

shall satisfy rtaleliwry reouiramants^^R Kama ^PPa Music, Inc., 
written by Melanie Schekeryk. q ements Wlth aspect to compositions 

any and all extensions ol saiS Agreements USnil>8 Afsreement and 


-1A- 
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iiiS irisrns Soffig Oroon, 

gj£P AH MUSIC ' * /TENOER.TUNESMulTrn “ IJ *«**• 'NO / KAMA-SUTRA RECORD 

.-•.nn, , , ,, ■ —^- Ul " BAWSICC °''*= /KAMA.R.PP, ,. N 

. uw YORK, 10013 / PHO^ 


Ms. Melanie Schekeryk, 

A^oi Pe ^ er Sc ^ ek eryk, and 
Amelanie Music 

-- 1 --- August 24 1 1Q71 

pursuant r t 0 C th ee (3) ° f £he 

r»h Hi" aph 

Seventy-Five Thl^ 1 j‘)/ r lts d esignee or -icc? ,000 ^ Dolla rs to 
twenty Th ? us ? nd ($75,000) Dollars ?? a . SSJ -Snee, or a total of 

>? 0) musi cal compositions in ? 5 she records none of thf 

aloresaid, as ” irmid^t-^ ^ s ln accordance with h, ‘ or the 

accept such liquidated dJ^ 863 ' Kama Rippa M^sic L“ para 8 raph 

MriisaSSsj^^gap: “ 

or-"liSLC¥Eir^ r?gh°s 1Ci °" S ' 

“censes 

ty ( 20 ) musical compositions. ord companies of the 

You and we exr^T*/^cci 

■ rei — « 

agreed to in writi^g”^ £5 hereto ««"£“? 

This Agreement and all riahf-o > , 

oT^or* ‘•co n «™. d *Sd , ^Ml S jtio n jo, c. partles here _ 
b«n or is being deemef^de°f A '" eriCa ' where bhis^gteion? has' 0 
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TTis Kams Sctfm (Omm 


N 


LaE.lLi.iilia L=aA>UiuJ^J BUDDmH RECORDS. INC./KAMA-SUTRA RECORDS. INC. 
( OUDPAH MUSIC, INC. / TENDER-TUNES MUSIC C O . INC / KAMA-SUTRA MUSIC CO.. INC / KAMA-RlPPA MUSIC. INC. 

nCuO wSOAwUAY, NEW YORK, NEW YORK, 10019 / PHONE (212} 0Q2-G300 


Ms. Melanie Schekeryk, 
Mr. Peter Schekery, and 
Amelanie Music 


August 24, 1971 


'Ihi-S Agreement cannot be modified, changed or discharged except by 
duly executed by the parties hereto with the same formality 
as this Agreement. No waiver by any party hereto, whether express 
or implied, of any provisions of this Agreement or of any breach or 
default of any party, shall constitute a continuing waiver of such 
provisions or of a waiver of any other provision or provisions of 
this Agreement and no such waiver by any party shall prevent such 
party from enforcing any and all provisions of this Agreement, or 
~rom acting upon any subsequent breach o£ default of any other 
party, under any provisions of this Agreement. 

If the foregoing reflects your understanding, as it dobs ours, kindly 
signify your acceptance by signing beneath the words, "Accepted and 
Agreed To" 


Very truly yours, 

KAMA RIPPA MUSIC, INC. 


By cttrsuit' 

ARTHUR KASS 


ACCEPTED & AGREED TO: 
AMELANIE MUSIC 




' MELAXXE SOiEKERYK 


PETER SCHEKERYK 
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EXHIBIT 4 


! 


Th* following are the musical compositions of Malania 

Rippa Music, Inc. i 


Schekeryk dolivorad to Kama 

. 

Again 
Any Ouy 
Baba Rainbow 
Baby Guitar 
Birthday of tho Sun 
i Candles in the Rain 
Citiest People 
Deep Down Low 
For My Father 
Good Book 
The Good Guys 
t 1 Don't Bat Animals 
* Isn't It a Pity 
Johnny Boy 
Lay Down 
Leftover Wine 
Lovin' Baby Girl 
My Beautiful People 
Nickel Song 
On the Way Down 
peace Will Coma 
The prize 
The Saddest Thing 
Take Me Maine 
Tuning My Guitar 
Uptown Down 

What Have They Dona to 
My Song, Ma 
You Can Go Fishing 
Beautiful People 
Garden in the City 
God's Only Daughter 
Don't You Wait by the 
Water 

Animal Crackers 
Ask Me Again 
PS ycho the rapy 
Close It All Down 
Carolina In My Mind 
I Really Loved Harold 
I'm Back in Town 
In the Hour 
Happy Birthday 
Merry Christmas 
Monona Momma 
Walk the World 


Why Didn't Mother Tell Ma 

All the Right Noises 

Please Love Ma 

Another Side of Melania 

Birthday of the Rain 

Bobo's Party 

Closs to It All 

Do You Wait by the Water 

Ears to the Ground 

Jigsaw puzzle 

My Bonnie Lies Over 

Pebbles in the Sand 

Please Love Ma 

people in the Front Row 

Save the Night 

Getting Out 

Chords of Fans 

Stop I Don't Want to Hear It Any 
Mora 

Love in My Mind 

We Don't Know Where We're Going 
Sign in the Window 
Nobody Wants to Taka You Home 
If 1 Go 

Love la My Shadow 
I'm Not the Kind 
The Morning 
As I Wont Walking 
Sing All My Sorrows 
Fiatlands of Holland 
This Time 
Singing for Jason 
Hey, You People 
I'm tho Girl Who Rides 
Pudding Road 
I Almost forgot 
Moonbeam 

Brother, oh Brother 
Restless Wind 
Graveyard 
A Curse or A Joy 
Let Him oee You Smile 
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August 23# 1973 


Kam Rippa Music# Inc* 
Kom Sutra Music# Inc* 

810 Seventh Avenue 
New York# New York 10019 


Cent lament 


Your failure to resit timely royalty payment 
to AGAC on behalf of our member, Melanie S<rfka# 
constitutes a material breach of your agreement 

with her* 

Your retention of copyrights is placed in 
jeopardy falling immediate payment with interest 
at 6% from due date of paymont (August I5th)« 


Very truly yours# 


LMBtof 

cc« Peter Thai# Esq* 
REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


Low is M. Bachman 
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At a Special Term. Part II, of the 
Supreme Court of the State of New 
York, held in and for the County 
of New York, at the County Court 
House in the City of New York, on 
the 2. C '--'day of September, 1973 


PRESENT: 


HONORABLE 


Justice 


KAMA RIPPA MUSIC. INC., 


Plaintiff, 


-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK. individually and d/b/a 
AMELANIE MUSIC, 


ORDER TO SHOW CAUSE ON 
MOTION TO VACATE ORDER 
OF ATTACHMENT AND 
LEVIES THEREUNDER _ 

Index No. 16516/73 


Defendants. : 


Upon the order of attachment of property of the de¬ 
fendants herein granted on or about September 18. 1973, and or 
the papers on which the said Order of Attachment was granted 
(the annexed affidavit of Harley I. Lcwin of plaintiff’s 
counsel, sworn to September 17, ly73, with exhibits), and on 
the motion of Sandor Frankel, the attorney for the defendants, 
let the plaintiff and John J. McCloskcy, Sheriff of New York 
County, show cae.se before this Court at a Special Term. Part 
1 thereof, to be held at the County Court House, City of New 

v,4 *• ' * ; ' «- 

York, on the 2, " day of Sept-ember-, 197 3, at 9:30 o'clock in 

the forenoon, or as noon thereafter as counsel can be heard, 
why an order should not be granted vacating the said Order of 


Attachment and setting aside any and all levies made there- 
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under, on the grounds that (1) plaintiff is guilty of bad 
faith in obtaining the Order of Attachment, (2) this Court 
does not have jurisdiction of this action, (3) plaintiff is 
guilty of abuse of this Court's processes in obtaining the 
Order of Attachment, (4) defendants' valid claims against 
plaintiff preclude the granting of an Order of Attachment, 

(5) no grounds for an Order of Attachment exist under CPLR 
§6201. 16) plaintiff's Complaint is, pnmn facie, legally in- 

I sufficient to support an Order of Attaclmient, and (7) the ex 
I parte Order of Attachment was obtained by plaintiff's re- 
course to unconstitutional means, and for such other and 
I further lief as may be proper, including full damages, to¬ 
gether with the costs of this motion and counsel fees. 


I 

An order to show cause is sought because of the 
danger of prejudice to defendants herein by delay (as des¬ 
cribed more fully in the accompanying affidavit of Sandor 
Franke1), if deponent should proceed by usual notice of motion. 


Ho prior motion has been made for the same or simi¬ 
lar relief. 


Sufficient cause appearing therefor, it is further 
• ordered that service of a copy of this order and the annexed 


''affidavit (with exhibits) upon the plaintiff's attorney. Emil 
!|Kobrin. Klein 6. Oarbus, and upon John J. McCloskcy, the 
''Sheriff of New York County, on or before September ? 1M73. 

|shall be sufficient service thereof. 

Enter. 


J. S. C. 


1 






✓ 
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AFFIRMATION IN SUP¬ 
PORT OF MOTION TO 
VACATE ORDER OF 
ATTACHMENT AND 
L EVIES THEREUNDER 

Index No. 16516/73 


The undersigned, Sandor Frankel, attorney for de¬ 
fendants, affirms that the following statement is true, 
under penalty of perjury: 

1. I am the attorney for the defendants herein and am 
fully familiar with all of the proceedings had herein. 

2. An Order of Attachment obtained by plaintiff in an 
ex parte application to the Hon. Wilfred A. Waltomade, at a 
Special Term, Part II, of this Court, -/as obtained herein 
jagainst the property of the above-named defendants on the 
jl8th day of September, 1973. Said Order of Attachment was 
[delivered on the 19th day of September 1973. to the Sheriff 
I of New York County for levy thereunder. Said Sheriff claims 
Ithat by virtue of said Order of Attachment, he levied upon 
and seized the following described pro|>orty of the defendants, 
On the 19th day of September, 1973: 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-------------------x 

KAMA RIPPA MUSIC. INC., : 

Plaintiff, : 

-against- . 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK. individually and d/b/a 
AMELANIE MUSIC. • 

Defendants. : 

-------------------x 





o 
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"the monies now in the hands of I7VMA R1PPA 
.MUSIC, INC. (the plaintiff herein], 010 
Seventh Avenue, New York, New York and the 
offices of Robert L. Casper. P.C., 1780 
Broadway, New York, New York, in which said 
Defendants MELANIE and PETEK SC1EKERYK and 
AMEIJiHlE MUSIC. INC., ’.nvo an interest and 
upon such debts owed to said Defendants as 
will satisfy Plaintiff's demand of $75,000.00 
together with probable interest, costs and 
Sheriff's fees and expenses.” 

A copy of said Order of Attachment and the Sheriff's levy 
are annexed hereto collectively as Exhibit A. A copy of 
plaintiff's papers upon which said Order of Attachment was 
granted and levy served—consisting of an affidavit of plain¬ 
tiff's counsel, with exhibits—is annexed hereto as Exhibit B. 


PRIOR PROCEEDINGS 


3. In obtaining the Order of Attachment, the moving 

affidavit of plaintiff's counsel misstated and deliberately 

concealed from the Court the history and pendency of prior 

and pend ing'proceedings between these parties in this Court 
I • 

and in the United States District Court for the Southern Dis¬ 
trict of New York. 

4. Defendant Melanie Schckeryk (hereinafter "Melanie", 
the name used professionally) is a professional songwriter, 

I'singer, musician, and entertainer. Defendant Peter Schckeryk 
is her husband and her professional manager. Defendant 
J/iir.e lan ic Music is a publishing company Jointly owned by 
(I Me lame and Peter Schckeryk, through which they pubiish musi¬ 
cal compositions written by Melanie. 


2 
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5. On or about May 31. 19Gb, a "Songwriter's Ayree- 

ment" was entered into between plaintiff and Amelanle Music 

(Jointly described in said Agreement as "Publisher") and 

Melanie. (A copy of the Songwriter's Agreement is annexed 

hereto as Exhibit C.) On or about October 20, 19GB, an 

"Artist Recording Agreement" was entered into between Melanie 

and Buddah Records, Inc., an affiliate of plaintiff. (A 

copy of the Artist Recording Agreement is annexed hereto as 

Exhibit D.) Under the Songwriter's Ayreemont, Melanie agreed 
i 

to furnish musical compositions to plaintiff. Under the 
I Artist Recording Agreement. Melanie agreed to furnish to 
Buddah Records, Inc. recordings of her -sinying performances 


for public release. Melanie entered into these two separate 
agreements with different par ties--Kama Rippa Music, Inc. and 


Buddah Records, Inc.—and the two agreements were, as the 
terms clearly indicate, separate and distinct agreements. 


6. On or about January 27, 1971, plaintiff herein and 
Buddah Records, Inc. commenced an action ayainst these defen- 


I dants in this Court, entitled Buddah Records, Inc., Kama 

Rippa Music. Inc,, ct al. v. Paramount Records, Inc., Amelanle 
; Music, et al. In that action, each of these defendants 


asserted numerous counterclaims against plaintiff and Buddah 
Records, Inc. The causes of action asserted by all sides 


arose out of the Songwriter's Agreement and the Artist Re¬ 
cording Agreement. 


7. On or about May 14, 1971, the litigation then 


3 
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pending was settled In part, as follows: All claims asserted 
by all parties under the Artist Recording Agreement were 
fully settled; in connection therewith, Buddah Records, Inc. 

(the contractual party to the Artist Recording Agreement with 
Melanie) received from Famous Music Corp. (Melanie's new re- 
cording company, and a subsidiary of Gulf <. Western Indus- 
tries, Inc.) the sum of $500,000.00. However, defendants' 
claims against plaintiff arising out of the song-writer's 
Agreement, totaling damages of $2,000,000.00. were not 
affected by the settlement. Those claims by defendants 
against plaintiff have remained pending to and including to¬ 
day. (They are included in the third and fourth counter¬ 
claims in defendants' "Answer and Counterclaims" duly served 
in that litigation in 1971 and annexed hereto as Exhibit E.) 

8. on or about August 24, 1971. because a dispute be¬ 
tween the parties had arisen concerning whether or not Melanin 
was obligated under the Song-writer's Agreer-nt to provide 
plaintiff with additional compositions, plaintiff and defen- | 
I! d ant entered into a contract finally settling the terms of 
|j Melanie's remaining obligations, if any. for the delivery 
inusica 1 compositions under the Songwriter's Agreement. (A 
copy of that 'Settlement Agreement" is annexed hereto as 
Exhibit F.) The Settlement Agreement did not affect the 
counterclaims defendants still had (and still have) pending 
against plaintiff. but merely clarified the remaining obliga- 
tions. if any. owed by Melanie to plaintiff under the Song¬ 
writer's Agreement. 


4 
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in substance, the Settlement Aqieement provided 
that Melanie was obligated to deliver twenty inure musical com¬ 
positions to plaintiff; the affidavit of plaintiff's counsel 
in support of plaintiffs application for the Order of Attach¬ 
ment admits that the required twenty compositions were in 
fact delivered to plaintiff (see ^9 thereof). The Agreement 
further provided that Melanie was to "rccord"--but not that 
she was to "release" to the general publJc--three of those 
twenty compositions. Those undistributed recordings cduld, 
in turn, be used by the parties to assist in the sale of those 
compositions to other artists, record companies, etc., in • 
order to commercially develop the value of the copyrights. 

The contract did not in any manner obligate Melanie to re¬ 
lease those recordings for public distribution. In fact, as 
all parties were aware, Melanie had previously entered into a 
recording agreement with F .mous Music Corp. (a subsidiary of 
Gulf A, Western Industries, Inc.) governing release to the 
1 public of her rccc u-ngs, in conjunction with which plain¬ 
tiff's affiliate Buddah Records, Inc., had received from 
Famous Music, Inc. $500,000.00 in connection with the partial 
settlement of the original litigation referred to above. 


10. Under the original Songwriter's Agreement, under 
I the terms of the partial settlement of the State litigation, 
and under the Settlement Agreement regarding the Songwriter's 
Agreement, Melanie retained her right to all future royalties 
and other rights provided for under the terms of the Song¬ 


writer's Agreement. 
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11. on or about August 31. 1073. plaintiff commenced an 


action in the United States District Court for the Southorn 
District of Ne - York (73 Civ. 3789— hereinafter referred to 
as "the federal action"). A copy of plaintiffs Complaint 
in the federal action is annexed hereto as Exhibit G. The 
federal action bears exactly the same caption as the instant 
action which plaintiff now seeks to bring in this Court; 
indeed, the State action which plaintiff now seeks to bring 
is virtually an in haec verba repetition of the pending 
federal action. In the federal action, as in this action, 
plaintiff seeks damages for what plaintiff alleges to be a 
breach by the defendants of an alleged obligation to release 
Un addition to the undisputed obligation to record) the 
three songs recorded by Melanie pursuant to the Settlement 
Agreement. The penden c y of this identical action in t he 

rnnrt brought by plaintiff itsc 1 f_against these _._ d e 
| fendants . was deliberately r -r.nce.il ed and nowhere mention ed 
plaintiffs ex parte appn c^pn__iJiJ^ Lox ■ 

I Order of Attachment. 


12. The purported State Complaint upon which the in¬ 
stant Order of Attachment i- predicated alleges, virtually 
in haec verba , the same claim by plaintiff against these de- 
11 £e ndants as that which plaintiff alleges in tnc federal 

action, and which is presently pending before the lion. Whit¬ 
man Knapp in the United States District Court for the South¬ 
ern District of New York. Thus, plaintiff, having chosen to 
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proceed in federal court on its alleged causes of action, has 
attempted to use the attachment process of this Court by ob¬ 
taining ex parte an Order of Attachment without informing 
this Court of the presently pending federal action which 
plaintiff itself brought. 

13. For the above reasons and the reasons more fully 
detailed below, defendants respectfully submit that this 
Court should vacate the Order of Attachment and levies there¬ 
under, on the following grounds: 

1. Plaintiff is guilty of bad faith in obtaining 
the Order of Attachment. 

II. This Court does not have jurisdiction of this 
action. 

III. Plaintiff is guilty of abuse of this Court's 

processes in obtaining the Order of Attachment. 

IV. Defendants' valid claims against plaintiff pre¬ 
clude the granting of an Order of Attachment. 

V. No grounds for an Order of Attachment exist 
under CPLR §6201. 

VI. Plaintiff’s complaint is, prima facie . legally 
insufficient to support an Order of Attachment. 

VII. The ex parte Order of Attachment was obtained 
by plaintiff's recourse to unconstitutional 
means. 


I. PLAINTIFF IS GUILTY OF DAD FAITH IN OBTAINING 
THE ORDER OK ATTACHMENT _ 

14. As noted above, the affidavit of plaintiff's coun- 

| sel in support of the cx parte application for an Order of 

I 

j Attachment concealed from the Court the identical federal 
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action brought by plaintiff ayainst these defendants and pre¬ 
sently pendino before the Hon. Whitman Knapp in the United 
States District Court for the Southern District of New York. 
The affidavit of plaintiffs counsel further misinformed the 
Court by alleging that the initial litigation between the 
parties (commenced in 1971) had been settled and that defen¬ 
dants have no counterclaims against plaintiff over and above 
the amount now souyht by plaintiff; in fact, that litigation 
was only partially settled, and claims totaling $2,000,000.00 
asserted by these defendants against this plaintiff are now 
pending in that action. 

15. Defendants respectfully submit that plaintiffs 
deliberate and wilful failure to accurately inform the Court 
of the true posture of pending litigations between the parties 
is an exercise of bad faith so oggregious as to warrant, with¬ 
out more, this Court vacating the Order of Attachment and 
levies thereunder. In addition, there are, as hereinafter 
described, numerous other substantial grounds for vacating 
the Order and levies. 


11 • THIS COURT DOES NOT HAVE JURISDICTION OF THIS ACTION 


16. As stated above, the State-Court action upon which 
the Order of Attachment was predicated is merely a verbatim 
duplication of the same action brought by plaintiff in the 
Federal Court and still pending in the Federal Court before 
the Hon. Whitman Knapp. (On information and belief, plain¬ 
tiff has not even attempted to servo this State-Court 


8 



217A 

Complaint upon defendants, who are and have always been 
available for service; it is apparent that the State-Court 
Complaint was prepared for the sole purpose of providing a 
vehicle for plaintiffs application for an Order of Attach¬ 
ment in this Court). Plaintiff's moving papers in support 
of its ex parte application for the order of Attachment deli¬ 
berately concealed this fact from the issuing Court, misre¬ 
presenting that "no previous application for this relief has 
been made to any court or judge" (sec 520 of affidavit of 
plaintiff's counsel, annexed to Exhibit u herein). Defen¬ 
dants respectfully submit that this concealment was tanta¬ 
mount to an acknowledgement by plaintiff that this Court is 
without jurisdiction. 


17. It is hornbook law that, 

"Where a state and a federal court have concur¬ 
rent Jurisdiction over the same parties or 
privies to the same subject matter, the tribunal 
where jurisdiction first attaches retains it 
exclusively, and should be left to determine the 
controversy and to fully perform and exhaust its 
jurisdiction and to decide every issue or ques¬ 
tion properly arising in the case. This juris¬ 
diction continues until the judgment rendered in 
the first action is satisfied and extends to pro¬ 
ceedings which are ancillary or incidental to 
the action first brought." 21 Corpus Juris 
Secundum, Courts . 5529. 

More particularly, 


'A party who invokes the jurisdiction of either 
of such courts, where they have concurrent 
jurisdiction, is bound by his election, and 
cannot thereafter bring an action in the other 
tribunal, unless the later suit involves ques¬ 
tions which cannot be considered in the earlier. 
21 Corpus Juris Secundum, Courts . §527. 
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18. It is settled law that where a party's action Is 
pending in federal court, he may not subsequently commence 
the same cause of action in a New York State court; the New 
York State courts have held that under these circumstances, 
they are without Jurisdiction. See, e.g. . Fire Ass'n o f 
Philadelphia v. General Handkerchief corp. , 304 N.Y. 382 
(1952); Delli v. Luckenbach Steamship Co.. Inc. . 154 N.Y.S.2< 
137 (Sup.Ct. 1956). 


III. PLAINTIFF IS GUILTY OF ADUSF, OF THIS COURT'S 

PROCESSES IN OBTAINING THE ORDER OF ATTACHMENT 


19. It will no doubt appear to this Court as a strange 
curiosity that the Order of Attachment which plaintiff sought 
and obtained ex parte was levied upon, and was intended to be 
levied upon, plaintiff itself.* By ths terms of the Order, 
the Sheriff is directed to "levy within the jurisdiction . . , 
upon the monies now in the hands of KAMA RiPPA MUSIC, 1NC."-- 
the very plaintiff in this purported State action. Defen¬ 
dants respectfully submit that the rationale underlying the 
I extreme remedy of an ex parte attachment of property docs not 
extend to or permit a party to levy against property held by 


* The only other party named in the Order ot Attachment is 
Robert Casper, P. C. Robert Casper, Esq., an attorney at 
law, is general counsel to the defendants and a member in 
good standing of the Bar of this State. He has informed 
deponent that he holds no money, notes, bonds, checks, or 
other instruments payable to the defendants, and that he 
owes them no financial debt. The practical effect of the 
order of Attachment and levies is therefore limited to the 
effect, if any, on plaintiff itself. 
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itself, and that plaintiff proceeded in tad faith in securing 
such order and levies. 


20. The motive behind plaintiffs abuse of the process 
is clear. Under the terms of plaintiff; Songwriter's Agree¬ 
ment with Melanie, plaintiff is required to deliver to Melani 

on or about each August 15th covering the six 
months ending June 30th . . . royalty state¬ 
ments showing the amount jf compensation due 
to [Melanie] accompanied by remittance for any 
[such] royalties .... if publisher fails 
to account and pay royalties in accordance with 
this paragraph and such failure and default con¬ 
tinues following thirty (30) days written notice 
of cuch failure and default, this agreement 
shall terminate and all rights in and to the 
compositions theretofore covered shall revert 
to [Melanie]." (See 56 (including rider there¬ 
to) of Songwriter's Agreement, Exhibit C). 

No such royalty statement was provided to Melanie on August 
15. 1973, and no ro; ' v payment was remitted to Melanie on 
August 15, 1973. By registered letter dated August 23, 1973/ 
and delivered to plaintiff on August 24, 1973, defendants 
duly demanded all royalties due (see Exhibit H annexed here¬ 
to). Notwithstanding that demand, plaintiff has persisted 
in its default. 


21. Pursuant to the contractual terms quoted above, if 
plaintiff's default continues until September 24, 1973, all 
rights in and to the compositions furnished by Melanie to 
plaintiff automatically revert to Melanie. 


22. It is in this context that plaint.ff's abuse of 
process in obtaining the Order of Attachment and levy 
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aoainst pla i ntiff itself can be understood. r»y the bhonff’a 
levy, plaintiff is attempting to artificially construct a 
pseudo-leyal defense to the reversion of the musical composi¬ 
tions to Melanie. Plaintiffs obligation to Melanie for 
royalties under the Songwriter's Agreement is unmistakably 
explicit., plaintiff's default is brazenly clear, and the con¬ 
sequences of plaintiff's default are plainly spelled out in 
the Songwriter's Agreement. Plaintiff is therefore confront¬ 
ed with the stark choice'of living up to its contractual 
commitment to pay Melanie timely royalties, or having all 
rights in and to the compositions revert to Melanie. Plain¬ 
tiff has on previous occasions in the past similarly default¬ 
ed on its obligation to make timely royalty payments to 
Melanie, finally complying only after being served with for¬ 
mal written demand by Melanie and being confronted by the 
likelihood of litigation. Defendants respectfully submit 
j that this Court should not countenance plaintiff's improper 
attempt to use this Court's process as a last-ditch desperate 
means of avoiding plaintiff's contractual obligations to 
Melanie. 

IV. DEFENDANTS' VALID CIJUMS AGAINST PIA1NT1FF PRE¬ 
CLUDE T HE GRANTING OF AN ORDER OF AT TACHME NT 

23. The Order of Attachment recites that "it appears 
that plaintiff is entitled to recover said sum |$7",000.00) 
above all counterclaims known to it": this recital Is based 
on the allegation i,i the affidavit of plaintiff's counsel 

12 
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submitted in support of plaintiffs ex parte application for 
an Order of Attachment. The allegation is false. 

24. CPLrt §6212(a) specifically requires that an order 
of attachment may not validly issue unless -the plaintiff 
shall show that the plaintiffs claim is £or an amount 
"above all counterclaims known to the plaintiff.- However, 
it is clear that this Court is not bound by. and may look 
behind, plaintiffs mere conclusory allegations in support 
| of its ex parte application for an Order ot Attachment. For 
example, in New. Haven Clock & Watch Co. v, McLean 
L aboratories, Inc. . 17 Misc.2d 37. 184 N.Y.S.2d 903 (Sup.Ct. 
1959). defendant moved to vacate an order of attachment where 
he had claims against plaintiff in excess of those plaintiff 
asserted against him. The Court, per Judge Steuer. held that 
tne conclusory language of plaintiffs affidavit that plain-- 
tiffs claim was “over and above all counterclaims known to 
the defendant" was not binding on the court; Judge Steuer 
further held that "the law is quite clear that an attaching 
creditor who is aware of a counterclaim asserted by the defen¬ 
dant must set it out and show how his claim exceeds that 
'asserted against him"; finally. Judge Steuer vacated the 
order of attachment because plaintiffs affidavit "gives no 
I true picture of the situation" concerning defendant's claims 
against plaintiff. 104 N.Y.S.2d at 904. See also Pothstcin 
y. . . Au t< 2 u rls _t_A/s, 37 Mine.2d 603. 236 M. Y.S. 2«l’ J37 (Sup.Ct. 
1963). holding that •whether proof of claim was filed or not. 
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a valid offset ayainst the plaintiffs claim would be a 
counterclaim within the scope of (the predecessor statute 
to CPLR $6212(a)J." 

25. Defendants' claims ayainst plaintiff are substan¬ 
tial. In the original action commenced in 1971, defendants 
still have pending in this Court claims ayainst plaint f in 
the amount of ?2,000,000.00, which, as noted above, plaintiff 
concealed in its ex parte application for an Order of 
Attachment.• 

26. In addition, and most significantly, as noted 

above plaintiff owes defendants royalties for the six-month 

period ending June 30, 1973. These moneys were due and owing 

not later than August 15, 1973 and arc presently due and 

owing. Plaintiff has admitted in the affidavit of plaintiffs 

counsel that “plaintiff now holds approximately $80,000 of 

publishing royalties due defendants” (see J15 of affidavit of 

plaintiffs counsel, annexed to Exhibit u herein). Thus, 

plaintiff admits that it owes to Melanie an amount greater 

than that specified in the Order of Attachment; in order for 

plaintiff to have validly obtained an Order of Attachment in 

the sum of $75,000.00, plaintiff's claim ayainst defendants 

« 

would, under CPLR 56212(a), have had to exceed its acknow- 

i ledged debt to defendants by $75,000.00. 

- 

27. In reality, plaintiff is attempting, throuyh an 
Order of Attachment, to have this Court in effect decide that 

I 
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plaintiff is excused from paying Melanie her royalty payments 
until ultimate resolution of plaintiffs pending claim 
against defendants in Federal Court. This defies well- 
settled law that a debtor must pay a creditor what he pre¬ 
sently owes, notwithstanding the pendency of a lawsuit con¬ 
cerning an amount in dispute between the debtor and creditor 
(see, e.g. . Liberty Die & Dutton Mould Coro, v. Consolidated 
Button & Buckle Corp .. 160 N.Y.S.2d 728 (App.Div. 1st Dept. 
1957); Kaplan v. Anita Eshay Fair Sex Jewels. In^ .. 137 
N. Y. S. 2d 43 (Sup.Ct. N.Y.Cty. 1954), affd 287 App.Div. 1044, 
141 N. Y.S. 2d 508; Green v. Hempstead Bank . 27 App.Div. 2d 656 
276 N.Y.S.2d 671 (App.Div. 1st Dept. 1967); it is certainly 
not an appropriate basis for invoking the extraordinary 


severity of an Order of Attachment. 


V. MO GROUNDS FOR AN ORDER OF ATTACHMENT 
EXIST UNDER CPLR §6201 


28. The asserted statutory authority upon which plain- 
jtiff obtained its Order of Attachment is CPLR §6201(1) whic 
^permits the granting of an Order of Attachment if "the .afen- 
I dant is . . . not a resident or domiciliary of the state." 


29. The affidavit of plaintiff's counsel pursuant to 
which plaintiff received the Order of Attachment alleges that 
Melanie "resides in New Jersey and performs worldwide" (see 
,«J4 of Exhibit D) and, in mere conclusory form, states "Dcfen- 


I dartt.i as aforesaid are without the State. This information is 
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based upon our employment dealinyu with defendants." (See 
of Exhibit B.) No assertion is made as to the domicile 
of Melanie ochoKcryk——only as to her alloyed residence--and 
no assertion is made as to cither the residence or domicile 
of defendants Amelanie Music or Peter Schekeryk. 

30. On their face, these alloyations are prima fac le 

insufficient to support the issuance of an Order of Attachment. 

”[A]n individual defendant is only subject to attachment under 

this subdivision if he is both a non-resident and non-domici- 

liary.“ Wachtell. New York Practice Under the CPLR , p. 193 

(1973). "The Advisory Committee Notes .... indicate that 

the defendant must be both a non-resident and a non-domic 

liary to obtain an order of attachment of his property." 

Lender's Forms--Civil Practice . Annotation to Form 6201:3, 

«■ 

p. 62-116. 


31. The facts set forth herein conccrniny the residence 
and domicile of Melanie and Peter Schekeryk are based on de¬ 
ponent's personal knowlodye and on the affidavit of Peter 
Schekeryk (with exhibits) annexed hereto as Exhibit I. 

'lolanie and Peter Schekeryk’s wholly-owned company is the 
leaseholder of an expensive apartment at 200 Central Park 
south, in New York City. The lease was siyned by Peter 
Schekeryk on March 6, 1972. It is a two and one-half year 
lease for which the annual rental is $11,600.00. The lease 


does not expire until September 30, 1974. Melanie and Peter 
schekeryk have invested many thousands of dollars in fully 
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furnishing that apartment, live there much of the year, and, 
accordingly, maintain full wardrobes there as well as other 
indicia of actual abode. Both Melanie and Peter Schekeryk 
receive personal mail at that address on a daily basis. In 
addition, Melanie and Peter Schckeryk are presently under 
multi-year contracts with Famous Music Corp. (a subsidiary of 
Gulf &, Western Industries, Inc.), which contract does not ex¬ 
pire until after September 30, 1975. Pursuant to their con¬ 
tracts, famous MuSic Corp. provides Melanie and Peter 
Schekeryk with a suite of offices at 1 Gulf and Western Plaza, 
New York City, New York, from which they regularly conduct 
their business on a daily basis. Peter Schekeryk owns a New 
York State driver s license. Their sole substantial out-of- 
state tie is that, in addition to their Mew York apartment and 
New York office, they own a home in New Jersey. However, 
their actual abode through much of the year is in New York, 
i at their apartment and office, and they consider themselves 
to be New York residents. 

32. The mere fact that Melanie and leter Schekeryk, in 
addition to their New York residence and New York office, also 
jown a home in New Jersey is insuffic ;nt to subject them to 
an Order of Attachment. "A person may have more than one I 

residence .... furthermore, a person may have a residence^ 
in one place while his domicile is in another." 17 N.Y.Jur. . 

Domicile And Residence, §4. Clearly, under the facts appli- 

|[ 

cable to this case, the defendants are residehts of New York 
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and their property is not subject to attachment under CPLR 


§6201(1) 


33. The applicable caselaw fully supports defendants' 


position that they cannot be the subject of an Order of 


Attachment under these circumstances. In boew's, Inc, v. 


Dorsey. 197 Misc. 1069, 97 N.Y.S.2d 315 (Sup.Ct. 1950). de¬ 


fendant moved to set aside an Order of Attachment issued on 


the alleyed ground that he was a non-resident of New York 


State. Defendant was a traveling orchestra leader whose resi¬ 


dence "depended primarily on his place of employment" (97 


N.Y.S.2d at 316). For a month and a half prior to the issu¬ 


ance of the attachment he occupied a suite in a New York City 


hotel: prior to that he had been liviny in California The 


ICourt, notiny "the test of residence is whether the defendant 


had a place of abode in this state, temporary or permanent, 


at the time of the issuance of the attachment", vacated the 


Order of Attachment. 


34. Similarly, in Zenatello v. Pons . 235 App.Div. 221, 


!256 N.Y.S. 763 (1st Dept. 1932). the Appellate Division for 


the First Department reversed the court below and vacated an 


iOrder of Attachment where the defendant, who had formerly 


resided in Paris, France, had lived in New York for eight 


months. The Court held that "by reason of the severity of 


the remedy of attachment and of the tact that it is in deroga¬ 


tion of common law, the burden of proving the defendant's non- 


Ires idencc as a ground f^r the issuance uC the w n t_rcs t9_or^ 
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the plaintiff." (235 App.Div. at 225). Plaintiff here has 
clearly fallen far short of its burden. In vacating the 
Order of Attachment, the Appellate Division in ; matello v. 
Pons_ relied in large measure on the fact that thv defendant 
Pons was under contract to perform services with a New York 
opera company. That circumstance is strikinyly similar to 
the instant case, in which the defendants are under a multi¬ 
year contract to Famous Music Corp., and maintain and have 
maintained an office (as well as a New York apartment) at 
Columbus Circle in New York City throughout that period. 

VI. PLAINTIFF'S COMPLAINT IS, PR1MA FACIE . LEGALLY 
INSUFFICIENT TO SUPPOFT AN CICjCh OK ATTACHMENT 

35. Plaintiff's complaint, which is annexed to its 
moving papers (sec Exhibit B) , arises out of defendants' 
alleged 'default" under the terms of the Settlement Agreement 
referred to above (sec 8-10, supra : thr> Settlement Agree¬ 
ment is annexed hereto as Exhibit F). Although a motion to 
vacate an Order of Attacliment is under most circumstances not 
a proper forum for resolving disputed factual issues, defen¬ 
dants respectfully submit that the default which plaintiff 
claims is, pr ma f nc ic . non-existent. 

30. The Settlement Agreement, by its very terms, was 
entered into with reference to the Son jwriter’s Agreement 
between Melanie and plaintiff. The Settlement Agreement 
obligated Melanie to provide twenty musical compositions to 
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| plaintiff. Mtlanie compiled with thin obligation, a fact 
conceded in the affidavit of plaintiff's courted (see \3 of 
Exhibit B). lr addition, Melanie was required to ''record" 
three of those twenty compositions within two years. It is 
also conceded in the affidavit of plaintiff's counsel that 
in fact three such compositions were promptly and timely re¬ 
corded by Melanieembodying Melanie's performance of those 

\* 

I compositions (sec tlO of Exhibit U). 

37. The terms of the Settlement Agreement, which is in 
writing, arc unambiguously self-explanatory. The entire 
thrust of the complaint now asserted by plaintiff is that 
Melanie, in addition to being obligated to record three of 
the twenty compositions, is also obligated to release them 
for sale to the general public, even though the terms of the 
contract do not so provide . Plaintiff claims that the reason 
plaintiff entered into the Settlement Agreement was its be¬ 
lief that the three songs would be released for distribution 
to the general public--in addition to being rocorded--evcn 
though the written contract does not so provide; plaintiff's 
counsel asserts that plaintiff would otherwise not have in- 

A 

sisted or three of the twenty compositions being recorded. 
This is completely false. As the affidavit of plaintiff's 
I counsel concedes, Melanie is an international -y ronownec, and 


talented singer and songwriter. Liy providing plaintiff with 
i her demonstration records of her own musical compositions, 

O 

the commercial saleability of those compositions to other 
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I • 

performers anti other record companies is tremendously en¬ 
hanced—that was the value to pl.v ntif f of Melanie's record¬ 
ing three of the twenty compositions. All parties were re¬ 
presented by competent counsel knowledgeable in the music 
field at the time the Settlement Agreement was negotiated and 
signed, who were fully tvare that "record" and "release" are 
two completely different terms representing completely dif¬ 
ferent contractual obligations. 

38. The most salient factor in this regard, however, is 

that the Settlement Agreement has absolutely no provision 

requiring Melanie to actually release for public distribution 

any of the musical compositions. Furthermore, the Settlement 

Agreement itself provides that 

I "This Agreement cannot be modified, changed or 

discharged except by writing duly executed by 
the parties hereto with the same formality as 
this Agreement." 

Plaintiff's counsel, in his affidavit in support of plain- 

I I tiff's ex parte application for the Order of Attachment, 

I apparently recr gnized the insurmountable obstacle to a prima i 

|i 

I facie case by plaintiff when he asserted "plaintiff intends 
at trial to produce prior writings clarifying the understand¬ 
ing between the parties as well as tes*imony from those 
directly involved in the negotiations leading to the [Settle¬ 
ment] Agreement." (Sec *13 of Exhibit D). This allegation 

I is completely unsupported by plaintiff's papers and is in 
any event absolutely without legal significance for purposes 
of determining th propriety of the ex parte Issuance of an 
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Order of Attachment. Plaintiffs alleged claims about testi¬ 
mony concerning preliminary "negotiations" leading up M the 
contract, and a'out "prior writings", are without legal 
significance in view of the above-quoted provision of the 
contract requiring any modification or change in the contract 
to be in writing. Moreover, even if any such writing did 
exist, thci. is no allegation in the affidavit of plaintiffs 
counsel that any such writing was "duly executed by the par¬ 
ties hereto with the same formality as this Agreement. Fur¬ 
thermore. these allegations arc mere conclusory statements 
by plaintiffs counsel, without specifying the substance of 
the alleged pre-agreement "conversation?", without specifying 
or annexing to his moving papers the alleged "writings", and 
without any explanation for the failure of any officer of the 
plaintiff familiar with the facts to come forward by means 
I of affidavit or otherwise in support of the application. As 
such, these statements are totally insufficient to justify 
' the ex parte application for and issuance of an Order of 
1 Attachment. As the Court stated .n vacating an Order of 

Attachment in Banco Ag ricolaj^^^ 

Corji.. 97 N.Y.S.2d 437. 439 (Sup.Ct. N.Y.Cty. 1950): 

I - T j lC affidavits submitted by plaintiff's attor¬ 

ney in support of the appUcaf n for the 
attachments are stated to be information 

and belief and contain no explanation of the 
failure of an officer of the plaintiff fami- 
liar with the facts to come forward in ,,U PP°** 

of the attachments. . • - • 1 1 1 n ° 

ciont that the papers upon which the attach¬ 
ment was procured set out the ultimate facts 
| showing the cause of action or the grounds. 

Evidentiary facts making out a prime iar -}° 
case proving such facts must be shown. Hart 
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V Page Mfg. Co.. 107 Ap^.Div. 175 H.Y.S. 

502; Lamborn v. Lake Shore Dankiny & Trust Co.. 
231 N.Y. 616, 132 N.E. 911: Makepeace v. 

Dill town Snokcloss Coal Co.. 179 App.Div. 60, 
166 M.Y.S. 92; Ecco lliyh Frequency Corp. v. 
Amtorg Trading Corp.. Sup.. 01 N.Y.S.2d 610. 

To sustain the attachment the affidavit in 
support thereof must contain evidence from 
which the court can determine that the ulti¬ 
mate facts stated can be substantiated, Lepow 
v. Cervo Export Corporation. Sup.. 82 N.Y.S.2d 
423; Miller Bros. Const. Co.. Inc. v. Thew 
Shovel Co.. 248 App.Div. 150. 208 N.Y.S. 944. 


VTI T'lE EX TARTE ORDER OF ATTACHMENT WAS OBTAINED 

BY rr * I'J TIPP'S RECOURSE to un c onstitutional mean s. 

39. Defendants received no notice of plaintiffs appli¬ 
cation for the Order of Attachment, which was secured by 
plaintiff in an ex parte application. Plaintiff did not 
give defendants the opportunity to appear or to be heard. 

Under these circumstances, defendants respectfully submit . 
that the procedure by which plaintiff obtained the order of 
Attachment violated the defendants' rights under the due 
process clause of the Constitutions of the United States and 
the State of New York. As one of the leading commentators on 

I the CPLU has explained: 

•'Traditionally - and by the express terms of 
the CPLP - application for an order of aita.h 
merit, whether before or after the Jcfemlant s 
appearance in the action, could be made by the 
I plaintiff wjthoutJKLtice to the ^^Icndan. It 

would now appear clcar_tji 4 t^_a.,_^^i -^7 _ 

—~—■ / i . int or lcron r .'<.’ j tn a -vj_L 

I • due proc ess of -;-, , “ 

dan"t^^^r2Jic.rt3^ji_- 

of att achment - wi thoutrior. notice 12-kf. 
deleiidant_and_jj£i£ort_un 

consti tuti.^iiy normisslble other_ 0 ^,._in 


' f 






- 232A. 

certain limited 'extraordinary situaLions.*" 

Wuchtcll. Now Yurk Civil Pract ice Under tht_ 

CTLR. p. 195 (1973) 

40. The case upon which Wachtcll concludes that the ex 
parte order of attachment in a easjp such as this is now un¬ 
constitutional is the recent Supreme Court opinion of Fucntes 
v. Shevin . 407 U.S. G7 (1972), a case that presented a factual 
situation virtually identical to the instant case. In 
Fucntes v. Snevin . the Supreme Court held unconstitutional, 
under the due process clause, a State statute permitting a 
private party, without a showing or without prior notice to 
the opposing party, to obtain a pre-judgment writ of replevin 
through -..i ex parte application upon the * «re posting of a 
bond for double the value of the property seized. The Sheriff, 
under the statute ruled unconstitutional by l'uentes . was then 
required to execute the writ by seizing the property, and the. 
defendant could reclaim possession during the pendency of the 
action omy by posting his own security bond for twice the 
value of the property. The Court held that only under 
"extraordinary situations" is such an ex parte proceeding 
permissible; the Court cautioned that "these situations, how¬ 
ever. must be truly unusual," and exist "only in a few limited 
situations." 407 U.S. at 90-91. As examples of the "extra¬ 
ordinary situations" under which such an cx parte proceeding 

I might be constitutionally permissible, the Court cited the 
needs of a national war effort, the collection of United 
States Internal revenue, protection against the economic 
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»a protection or the pool to 

free, misbranded drug, and contaminated rood. 407 U . S , t „ 

However, in holding the state statotea in gucstlon uncon.tl- 

totionai, the Coort relied on the fact that those statute. 

■serve no such Important governmental or general public in- 
teres t. --- r - •.. 

wh en no more t, ,n n^lvate a. .. 

U.S. at 92. r> said the Court, is unconstitutional. 

41. This is precisely th- situation in the instant 
case. The der.ndants respectfui.y submit that Wachtell-a 
statement accurately reflect, the present state ot the law. 

4"d that Fucntes_y J __she.^ln renders an e* parte order of attach 
»ent such as that obtained by plaintiff in the instant case 
violative or the due process clause or the state and federal 
Constitutions. The wisdom, fairness, and constitutionality • 
of such a holding is starkly highlighted by plaintiff, 
actions in the instant case. Without giving defendants an 
opportunity to present the true and complete facts, plaintiff 
jattempted to obtain a Court order of Attachment directly 
affecting defendants' property by depriving the defendants of 
all procedural rights and by misinforming the Court in the 

manner detailed above. 

e. • 

WHEREFORE, deponent, on defendants* behalf. 

I respectfully vomits that the instant motion should be yranted 

<9 

in its entirety. 

Sworn to before me this ’ , y 

25 th day of September. 1973 / 1 • /: » / , ( f { 

■ ■I'** •. / . / i.,.m : y/ %4 .. 

J I * ’ . i. ■ *r 


* • ■ -4 1. . ..V 

1 ' • J • I Cl- I-* 

v • 14#-• 1 tfj • if 
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[American Sui/dof jftutftort and Compoten 



G*»it 7fC JlatAman 

■ ■ICUtlVt DI«*CtO« 

September ^0 , 1973 


1 


Kama Rippa Music, I nc . 
Kama Sutra Music, Inc. 
8 10 Seventh Avenue 
New York, New Yorfc. 

10019 


Gentlemen: 


A messenger brought to our office this 
a check for $ 4,430 and statement showing royalties do 

of $/9i436. 

On Melanie's behalf, we J5 not accept partial 
payment of royalties Hue and owing to her. 

We hereby reiterate all demands previously made 
for full payment of all royalties due and owing to 
Melanie. Pursuant to written demand made upon you 
by totter dated August 23, 1973 i -red by Reg..t.r.d 
Mai l on August' 24th, 1973 and yo, contractual obliga 

tions to Melanie, if full and complete payment of all 
royalties payable to Mela,.,.- is not made by September 
24th, 1073 all rights in and to Melanie's compositions 

revert automatically to her. 


LM8/ck 

PY^HANP 



Lewis M. Bachman 


50 WEST J7ih STREET • NEW YORK. N 


s 

V IOO <9 • 2 U*> 4'/-3833 









„ 236A. 


Received letter from AGAC delivered 
by hand. 


/ 


signatyre t 
Kama RippVMusic, Inc. 
Kama Sutr£ Music, Inc. 


September 24th, 1973 


ff *■ Q 


I 
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American Suite of DIulAar, anj Co mpow , 

jtf. JUmcAmtaji 

••kmhwM icte* September 24, 1973 



Kama Rjpp a Music, Inc. 

Kama Sutra Music, Inc. 

010 Seventh Avenue 

New York, New York 10019 

Gent Iemen; 


office this aftcrnoon d cont V !iT d C ‘‘ r, ' rit;J ma 1 1 to our 
ment and check ,n the amo^n o', ^ 

Me lame Safha dated September 20 h * t0 

physical I y de.ivered to the 

I nadve r te e t I v 

unaware of the matter ' be twee^Mc ! ' V’° ' S Com ^ ,c tely 

signed a receipt tor this Utter ‘ fh y ° UP c , ompan Y 

the envelope to indicate that ,i* KU " not ' , * in 9 on 

with reference to Melanie . * Confj,rM * d d "y matter 

.rlter of AGAC oo r^T] ," r H " ° ther 

to us by your companies On M i / r1 ° s dre sent 

c: pt A«: s d , ;:^; al , p r:," t , or ' '£'«•»*! 

th. envelope end coot'otlZCh " 9 

20 " '973! C 0n l Melenio“*^,;^ f ' :O 1 ,T 1 '. Utt '" ° f September 

payment of royalties due 1 ' • C not dCce Pt partial 

• II demands previously m.i.l/lCnf 0 ,,vr ’ We re i tcrate 
you that pursuant to written ^ , P*i>ment and wc remind 

delivered by registered mail mjJc u ^ on you by letter 

contractual obligations to Me la,, i e 'V* dnd your 

Payment of all royalties oasahlT !' " " nd complete 

^ today, all ri u |*ts in and to M ° '* not 

revert automaticaI Iy to her. Mc rtn,c * CM *P«sitions 


LMB/ck 

AY MANfl 
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SUPREME COURT : NEW YORK COUNTY 
SPECIAL TERM : PART I 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 

- against - 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKEHYX, Individually and d/b/a 
AMELANIE MUSIC, 

V 

Defendants. 


MARKOWITZ, J.: 
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INDEX NO. 
16516/73 


• » 

tiff¬ 
in ’ />. 

r " <» | 

' '»„fcuivjiLbar 


Defendants move to vacate the order of attachment in 
this action Granted ex parte on September 16, 1973 . The court 
need not pass upon all aspects of the defendants' multifaceted 
attack upon the order of attachment since, in its ex parte 
application, plaintiff failed to submit evidentiary proof of its 
causes of action beyond the $75,000 claimed in plaintiff's first 
cause ol action, and that amount is less than the approximately 
$<•0,000 admittedly owed to the defendants by the plaintiff. 

CPLR 6212(a) provides: 

'On a motion for an order of attachment 
the plalntiif shail show, by affidavit and such 
other written evidence as may be submitted, that 
there io a cause of action and the one or more 
'rounds for attacfx.ent. provided In section 6203 
[sic. o2o 1 ] tnat exist and the amount demanded 
from the di.endant above all counterclaims known 
to the plaintiff.” 

As noted by Weinstein, Korn & Miller, New York Civil 
Practice, section 6212.05: 

. " Th ? effoct ° r insisting upon a statement 
by the plaintiff of the amount by which his 
claim exceeds any counterclaims 16 to permit the 
court to limit the attachment of defendant's 
property to the amount that is necessary to provide 
security for plaintiff's demand and thereby avoid 
tying up any of the defendant's property in excess 
of that amount." 

Since the plaintiff limited its evidentiary 


V 
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presentation to Its claim of $75,000, and since the plaintiff 
admittedly owes defendants approximately $ 80 , 000 , there was no 
legal foundation for the order of attachment. 

While the complaint sets forth two additional causes 
of action, each In the amount of $ 500 , 000 , the damages alleged 
;.n these additional causes of action are totally unsubstantiated 
and speculative. Hence they do not constitute a proper basis 
for Granting an order of attachment (Weinstein, Korn It Miller, 
supra., section. 6212.04 and 6223.11). Accordingly, defendants' 
motion to vacate the September 17, 1973 order of attachment Is 


granted. 


Settle order. 


Dated: November* 1 ., 1973 


J. S. C. 








At * Speclal *■*». «*»rt I, of U» 

_ fc'iUA Supreme Court, held In and for the 

County of New York, at tha Court 
House located at 60 Centra Street, 
New York, New York, on the jX 
V. day of November, 1973. r ( 


PRESENT! 


HON. JACOB MARKOWITZ, 
Justice. 


KAMA RIPPA MUSIC, INC., 


-against- 


^ ~ K 

k. .N0V2 
\ B u ,.. 0BD|R' 


Plaintl 


MS. MELANIE SCHEKERYK, MR. PETER I 

SCHEKERYK, Individually and d/b/a 
AMELANIE MUSIC, 1 

Defendants.* t 




Index No. 16516/73 


WHEREAS, on or about the 18th day of September, 

1973, an Order of Attachment was issued upon the ex parte 
application of the plaintiff herein at a Special Term, Part 
II, of this Court, upon moneys in the hands of Kama Rippa 
Music, Inc.. 810 Seventh Avenue, New York, New York, and the 
offices of Robert L. Casper, o. c. , 1780 Broadway, New York, 
Now York, in which the defendants herein have an interest, 
and upon such debts owed to said defendants as will satisfy 
plaintiff's demand of $75,000 together with probable interest, 
costs and Sheriff's fees and expenses; and 


WHEREAS, the Sheriff of New York County has served 
certain levies pursuant to said Order of Attachment; and 


r* -n •<> i r»*l to I r llr p*r- , -i n»Miunc<(' «i..l ri\w.t In ..mi «« tfe* 

f »«.rn t«' • (uft vie, ibi rf.tr 1*1 
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WUKREAS, defendant* herein have moved by Order to 


Show cause dated September 26, 1973 for an order vacating 


said Order of At-achment and setting aside all levies made 


thereunder, and Cor such other and further relief as may be 


proper! and 


WHEREAS, this Court on .ovember 2, 1973 a 


memorandum opinion. 


panted, granting defendants' motion! 


MOW, upon reading and filing of the affidavit of 
7 o 

Sandor PranKel, dared September 25, 1973, In support of the 


motion to vacate order of attachment and levies thereunder 


(with exhibits), the opposing affidavit of Martin Garbus, 

T 

da re d October 5, 1973 (with exhibits), pda inti/i la.mmmerai 


-Iterfiled-october )J 9^A97JL« > ,oral. argument «£,counsel 


*nr j r >m ^rT <> U udeotmsai- fortefehdiAti heard on ObtobAT t, 


1973, the reply affidavl t-of .Sandor. Frankel, d 2 *-«d October 10, 

- - 7 Or_J?t,of‘n ‘ V* 01 • 7? 

1973 (with exhibltd)-} the affidavit or Harley I. Lewin (of 

(7 t'l fM oc loofi.i l J f 7 1 

plaintiff',s counsel) in response to the reply affidavit of 

1 * C /'f 7 < */-► r* yj-c" *75 

Sandor Frankel- the letter from Harley I. Lewin, dated Octo- 

-I p (• f-Tt-t vf- J 4-C»» a ivcn.n ‘f-ri 


ber 11, 1973 (with enclosure), the letter from Sandor Frankel, 

A / 


d .ted October 12, 1973 (with enclosed exhibits), the letter 


from Martin Garbus, dated October 12,'j.973, the letter from 


Sandor Frankel, dated October 13, 1973, the letter from Martin 


j]Garbus, dated October 15, 1973, the fetter from Sandor Frankel, 


dated October 16, 1973 (with enclosed exhibits), the letter 


from Harley I. Lewin, dated October 18, 1973, and the letter 


,n > *. 1., b* th« |*n.**n nl «! in »jilp»|>cr» .1 ll*« 

^'.»*!»• tu i«r(«!•<*" 11 mi, 4a% tl 19 


A 


A 
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fro«• Martin Carbua, dated October 19. 1973, and upon all pro¬ 
ceedings heretofore had herein, and upon this Court's maroo- 

/■Vv pr* t *■» 

randum opinion ssnsiffed November 3, 1973, and due deliberation 


having been had, and on motion of the defendants, it is 


ORDERED, that the defendants' motion be and the 
same hereby ia in all respects granted; and it is further 


Y' 


ORDERED, that said Order of Attachment issued on 
September 18, 1973 be and the same hereby is vacated^nuno pso 
tunc-t and it is further 


ORDERED, that all levies made by the Sheriff of 
New York County pursuant to said Order of Attachment be and 
the same hereby are vacated and set asidejnunc-proctwnc,; and 
it is further 


ORDERED, that the plaintiff herein pay to the 
Sheriff of New York County all of said Sheriff 1 )' lawful fees 
and expenses; and it is further 


jr" 


ORDERED, that any and all property levied upon 
under said Order of Attachment be paid over to said Sheriff 
and delivered by said Sheriff to the defendants upon service 
upon said Sheriff of a certified copy of this Order; and it 
ia further 

tTc I ) <- (v-ca-W / “fcO t j ( </■ 

ORDERED, that d»f*ndSHts--her^lnrT«cov«^couneeJ_feel 

* 'UjZYc r/o*)cs 




Dated i*. itevr^YoMr', ‘ \t Voir k 

■.•.'Noveaabox Wi- 


%. <. 


s. c. 




0 








H - WILLIAM KEHL 
*HC»irr 

JOSEPH P. BRENNAN 

UMMa IN Chum 
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OFFICE OF THE SHERIFF 

City or New You* 

NEW YORK COUNTY DIVISION 
h*cl or ACCONO* 

*i CMAMima <tmit 

ntw YOM N V. tOOOT 


Qo&tfT L, £/)SPc# 
n fro &$C' 4 o w/*i 

V /*4K t " f. 


f 

M^/9 RiPPA /flu sic ,aC 

Plaintiff, 

I 

j/?j. /rfeLAtiits ^erteKtAYK i 1 re. 

Defendant. 


All I'luput, „ r monies allached by me on tin.-../?'?. dav „uSffT- | 9 7j 

or.anv ,imc .W,„. i„ ..e. . no.. are hereby re, ra .ed. .J ,* 4 a. 

" ,ht ' .. . ■*» ~yA.CAT.eO . .. by „r,ler,. f ,he .nurb 


attach- 


M * 4 * 4 /* /J r* « 

■ 1 * vtluam nem. 


J7 yy*/ 

.ZL^~ 


Sheriff 


■7 




jfUip/’ ;/%< 


rr* 1 


Oi'puly Sheriff 


Dated. New York \ y 
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March L, 1973 


Korno Sutra Music ' 

SIO Seventh Avenue 
New Yorh, New Yorl. ICC 1 9 


Gentlemens 


Your failure to remit timely royalty payments 
for AGAC members constitutes a material breach of 
your respective aorccmentc with nuAC writers. 

Your retention of copyright is placed in 
jeopardy failing immediate poyment with interest 
at 6£ from duo date of payment (February 1 5th). 


Very truly yours. 


LMG; of 

REGISTERED MAIL 

Rrnii;*: receipt revested 


t • .. i n 


Hitch ■ 
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SZNDl': Be tutc to follow iesfrucfiort eft other tide 


PLEASE FURNISH SERVlCE(S) INDICATED BY CHECKED BLOCK(S) 

{.lid.tuna. eUarjrg rc,uind jot Ihtf. •trricui 

n j Show to whom, date and address i—■ Deliycr ONLY 

_ J where delivered [_I tc-lddressce 


RECEIPT 7 

Received the nuidbered ortiele de:c-itea below 
l ^ l *L\ Sm.‘«AI*.hL U (A/iul Huh <«• fitted in) 


•ilD NO* 


1 #\ / 

J ^ /^S)Q.&u%(sVf-K>Unli$iL i ACIM, If AM 


A SrtC'// tinlhi ^KwiVlRlO <Only i/ rcqutitdd, at*d i ruludt ZIP Cody) 



















1700 3 KOADWAV 
fitW YORK. N. Y. 10019 


1212) 70S 
tfle* « 

CABLE: CASPEALSO NEW 
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O" Si/ '• 

-£u/*‘ JUfyurS 


AOBCAT l CaSPEA 
PC ftn M TrtALL 




Kama Itippa Music, Inc. 
*'ui<UwiC| Inc. 
ianiu Music 
~1 0 Seventh Avenue 
hew York, new York 


April 11, 1573 




fr?\ 
1 II 

I » 




:P 


U 



**C • ■ ‘OlajtiO hju f uTt Cchot:c;r '* 


Oo • 


Pursuant co tne ?.i(“.or to i-araeraph G or the agreement botvocn you 
o.:.c Molaniu Cafka Schokeryk dated nr. of tho 31st day of May, 15G3, 
and in view of your failure to rer.it royalty :;t ate rent:; an cl payro.ntr 
tq Melanie A a feu bchokeir/>: after cue demand therefor was :.nde on 
:..y client's rcr.nlf sy /.MAC, :>lonso be advised that .ill of Melanie's 
copyrights heretofore controlled by you, including tho renewal 
copy rig i;t g therein, have reverted to her throughout tho world, in 
their entirety. 

hiij letter v/ill serve at r.y client's dor 1 end that nil docur:c:ito, 
copyrigat certificates, copies of nub-publishing aoreerontt and 
license aoroeevents of every type and nature affecting tho aforesaid 
copyrights, together v.'ith all oast duo ror.ios to which r.</ client: is 


:1 ml, he delivered to tbs under.: ion..'e lo: 


hwit.i, 


in; letter 


shall also serve a*. j-..y client's dovanci that any r.onies received by 
you cr your affiliates on ioho.lf of or wit.*, roc-ect to Kclar.ic 
end tho aforesaid copyrights after the date hereof, be remitted 
ir. their entirety to tho undersigned. 

Very truly yours. 


Pater M. Thall 


tj ' *r* . r 
«.*»*• «. 

cc; ACAC 

Melanie baikn Scn.ckaryk 
Mr. Peter lichc/.eryk 

r.ccistorcd Kail, 

I-'etunv Ivsccipt Pogues ted. 
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April 13, 1973 


KAMA RIP? A MUSIC, INC., 

KAMA SUTRA MUSIC, INC. 

AM2LANIE MUSIC, INC. 

810 Seventh Avenue 

New York, New York 10019 

Gentlemen: 

Reference is hereby node to a certain letter dated April 11, 1573 
forwarded to you by our attorney, Peter M. Thai! in connection with 
the Songwriter's Agreement dared May 31, 1968 between us. 

This letter, will serve as acknowledgement of your payment to us 
of royalties due and payable for the period ending December 31, 

1972 and notice to you of our withdrawal of all claims made by 
us pursuant to the rider of Paragraph (6) of our Agreement of May 
31, 1968 as contained in our attorney's letter to you. 

\ 

It is specifically understood and agreed, that you shall continue 
to have the right, subject to the terms and conditions of our Agreemen 
of May 31, 1968 to continue to publish all musical compositions 
subject to our Agreement. 
w Scc below 

Acceptance of your royalty statements as tendered to us shall not 
waive our right of audit for same. 

Very truly yours. 


AMELANIE MUSIC, INC. 

BY S/.'CS.- .-j'.'S*./' 

-y 

MELANIE SCilEXERYK 


/ ( 


t-J 


BY 


v*<-r*>-\/o nr.- cr'its in the future to invoke the sard 


rider to Paragraph 6 of our Agreement of May 31, I 968 /, ^ 
ever.t future royalties a 


and statements are not tendered when due, 
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6 TAT* QT MB* YORK ) 

•■I 

country or not York ) 

8AHDCR FRANK* L, being duly (worn, dupoiu and aaysi 

Z aa counsal for tha dafendants/counbarclaimants 
herein and aa fully familiar with all pleadings and proceed¬ 
ing heretofore had toarain. Z make this affidavit on tha 
basis of ay parsonal knowledge. 

2. Z rapraaantad tha dafandanta/countarclalaanta in 

. 

tha proceedings in the Supraaa court. State of Hew York. 
County of Haw York, to vacate the order of attachment ob- 
tainad against them by Kama Rippa Music, Inc. The fee to 

tfck 4ef»ndants/counterclaiaants for my services on the pro- 

.. | 

ceedinga to vacate the order of attachment was $6,425. This 
amount was based on ay hourly charge to them of $50.00 par 
hour. 

3. Z have represented Melania and Peter SchekeryX as 
clients in several other matters over the course of the last! 
two years, and this has been my standard hourly billing rate 
to them, which they have paid without exception, throughout 
this period. 

4. Counsel for Kama Rippa fully recognised that if 

' j 

defendants' motion to vacate the order of attachment and 

levies was granted, "we would be . . . required to pay attor-t- 
neys' fees.* (Affidavit of Harley Z. Levin submitted to the 
Hon. Jacob Markowitz, dated October 11, 1973). 

& K.< t i' 
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S. The $6,42$. presently sought ss sttomsy's 
i| *** u ^ ta dir *ctly from tho notion to vacate tbs order of 


9/20 


attachment and laviaa tharaundar, as followst 

Daacrlption of BeryKn 

Attempt to obtain from clerk's Office, Special 
Term part II, papers upon which ordor of 
attachment was predicated} order of attaclaaent 
*aa not to be entered for ten days, and depon¬ 
ent therefore prepared and caused the service 
of a demand upon plaintiff's counsel for paperf 
upon which order of attachment was predicated 


84-1/2 9/20- 
9/25 


9/26 


10/2 


* r *P ar>tlon °* order to show cause, with sup¬ 
porting affidavits and exhibits, on defendants' 
motion to vacate order of attachment and levies 
thereunder, including drafting thereof en d ex¬ 
tensive research on the numerous grounds argued 
by defendants in support of the motion to 
vacate. 

| 

Obtaining Order to Show Cause on Motion to 
Vacate Order of Attachment and Levies there¬ 
under at Special Terra, part II, the Hon. Samuel 
R. Rosenberg, presiding. 

Appearance In court In Special Tern, Part I, 
for oral argument before the Hon. Mary Margaret 
Mangan, argument adjourned for one week by 
Judge Mangan on notion of plaintiff's counsel. 




♦ 



II 


2-1/2 10/9 Appearance In court In Special torn. Part I, 

|i 

for oral arguaent before the Bon. Jacob 
Markowitz on notion to vacate. 

! 

i 

12 10/9- preparation of reply affidavit (replying to 

10/10 

mnaroua affidavits and exhibits submitted on 
plaintiff's behalf, including extensive affi¬ 
davits of two of plaintiff's attorneys, plaln- 
i tiff's chief operating officer, and several of 

plaintiff's Investigators, and replying to 
points raised In plaintiff's accompanying 
memorandum of law.) 

4 latter to Judge Markowitz dated October 12, 

j 

1973 In response to plaintiff's sur-reply affi¬ 
davit (Includin'! consultations with clients 

'I 

i, and witnesses, and securing documentation In 

rebuttal to plaintiff's sur-roply affidavit). 

;i ! 

,1 ^ I 

2-1/2 latter to Judge Markowitz of October 13, 1973 

In response tg plaintiff's purported "Notice 
of Dismissal" In fedoral action, a copy of 

I t | 

which plaintiff's counsel had submitted to 

* 

Judge Markowitz (Including research). 

i 

j! 

3 latter to Judge Markowitz dated October 16, 

i j 

1973, In response to letter from plaintiff's 

i I 

counsel to Judge Markowitz dated October 12, 
1973 (Including going to Clerk's Office at the 


3 
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Bour« Data 


of 8«rvic^ 

United states District Court for tho southern 

District of New York to sacura documentation 

* 

with respect to pending federal action). 


Consultations and meetings with clients, with 
Robert L. Caspar. Bsq. (upon whom order of 
attachment had been served), and with others 
of defendants* representatives with respect 
to Issues presented by order of attachment 
and levies and attempts to vacate same; 
studying voluminous docisaents relating to deal¬ 
ings between the parties Insofar as those docu- 

! 

ments were relevant to the Impropriety of the 
order of attachment. 

I 

1-1/2 11/7 Preparing proposed order for signature of Hon 

Jacob Markowitz, and preparing this affidavit. 

--- 

II 

Total Hours. 128-1/2 at $50.00 per hour, $6,425.00 

6. Deponent respectfully submits that this amount, 
which is based upon a long-standing fee agreement between my 
clients and ayself, is also a fair and reasonable fee for the 
value of the services performed. Moreover, deponent respect¬ 
fully believes that this amount is not an onerous financial 
burden upon plaintiff (assuming arguendo that euch might be 
cons id id a relevant factor), plaintiffs parent company. 
Viewlex Inc., which deponent believes to be a public company 
whose shares are traded on the American stock Exchange, 


I 
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reported la it* 1972 annual raport aaaata of 143,879.400. 


Sworn to bafora aa *Mg 
19th day of Dacaabar, 1973. 


MOI.’A RYAN 

NOTARY P'u'’L:c. Clot. ol New York 

t o. Z4-C713360 
QucHi.j.! in Kiny» County 
Ccc. -—-u ...j_ch 30. WW 




unit™ states district court 

SOUTHERN DISTRICT OF NEW YORK 


I RI PPA MUSIC, INC. , 

Plaintiff, 
-against- 

2c^f£l! I VS7 EK y ,YK . MR - PETE « 


253k 

73 Civ. 3789 


affidavit 


Defendants. 


-and- 


MSLA^IE and PETER SCHEKERYK, 

' i MUSir 1 ^nH 1 i^o and d/b/a AMELANIE 
music and TWO PEOPLE MUSIC, 


Counterclaimants, 


-against- 

»SIC.IKC., KAMA SUTRA 
|MUS!C, INC., and BUDDAH RECORDS, 


Counterdefendants. 


! STATE OF NEW YORK ) 


-X 


/ ce • 

county op new york ) 

ARTHUR PASS. being duly sworn. depose, end say,: 

1. I».he President o£ plaintiff corporation and 

jl submit this affidavit in eupport of our notion to dl.nis, . nd in 
I opposition to defendant,, notion for sunnary judgnent. 

2. Mr. Frankel does not know the recording business, 
the custcn and trade of this industry and the background under 

j. which the interrelated agreenents were perforned. As such, his 

effidavit should be entirely reacted. P.ch o, the -sunnary 

ludgnent- aspects of the „ otion nust be denied because they i„- 
volve factual issues. 

ij 

> 3. Melanie's first claim against Buddah (paragraph 22 

of Frankel opposition affidavit) relies on language contained in 
paragraph 2 of the recording agreenent whore Buddah is obligated 
to cause the release of certain phonograph records embodying 
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tj ‘ Thls is what is known 
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is to sell them to Paramount. Nothing can be further from the 
truth. Nr. Frankel has no knowledge of industry practice. This 
, affidavit will show that when an artist leaves one company to 

|j 

anot her company, the material which the artist has recorded for 
the first company remains in the hands of that first company to 
exploit in the most commercially feasible manner. 

I, i 

6. When Paramount paid Buddah for Melanie's recording ' 
rights these were not for recording rights from the original date '■ 

• t 

of the Ruddah agreement but for all rights subsequent to the time 

that Melanie jumped from Buddah. The payment was made because 

jl Melanie was obligated to record for a further period of time with 

it Buddah. Those were the rights that were purchased from Buddah 

. 

: by Paramount, not the rights to the former material or control 
| over the release thereof. The obligation asserted by Frankel 
i that Buddah should turn around and sell its masters to Paramount 
! is meaningless and contrary to the agreements, the intent of • 
the parties and the practice inthe industry. It totally defeats 
I the ability of a recording company to recoup its costs. In 
addition, it would wreck havoc inthe industry. There is no pro- 

| 

vision pointed to in any agreement between Melanie and Buddah which 
i' prevents Buddah from releasing the material. Mr. Frankel does not 
I represent Paramount, who, if they wanted the property, could offer 
| to buy it. The provision relied on by Frankel in his paragraph 23 
of his affidavit when read in sum and substance with the provisions 
^ pointed out in my counsel’s original moving affidavit clearly 

shows that Buddah has retained all rights to the commercial ex - - 

i! 

ploitation of the masters which were in its control at the time 

that Melanie left Buddah for Paramount. Frankel’s assertion to 

i 1 

the contrary simply does not stand in the race of the facts. 

The claims against Buddah should be dismissed forthwith for all of 
the reasons originally stated in my counsel's moving affidavit. 
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1 -7. Paragraph 25 of Frankel’s affidavit dcalB with 

Melanie's second claim aoainst Buddah, the alleged violation of the 
Civil Rights Law of the State of New York, and that Buddah has 
allegedly misued Melanie 'b name and portrait in connection with 
Melanie records. Again, such an assertion illustrates either 

, i 

Frankel's lack of knowledge of the industry or an attempt to mis¬ 
lead the Court. It evidences a blind reading of the agreements. | 
The agreements permit Buddah to use Melanie's name and likeness 

1 

with materials with which it is authorized to release. It owns 

and is authorized to release in any form it deems acceptable all 

•I 

material recorded and delivered to Buddah prior to the time that 

i 1 

Melanie jumped to Paramount* Buddah*s actions in releasing those 
Melanie records was correct. If such actions were correct, then 

♦ 

the use of her name and likeness with respect to the advertising 
of such records is equally correct, and was specifically preserved 
in the settlement agreements. All the smoke raised in the Frankel 
affidavit in paragraph 25 does not deny that very simply fact. 

P. One other point should be noted herein. Exhibit 

r 

"A" to the affidavit in opposition is not relevant. Annual Report! 
reflect the work that is done by such corporation in the most 
favorable light possible. The use by Viewlex of Melanie's name 
and associated with correctly released Melanie material is clearly 
within its bounds since it refers to a record released by a Viewlec 
subsidiary and, in all probability, helps Melanie with its free 
publicity. 

9. Paragraph 26 of the Frankel affidavit deals with 
Melanie's claim that Buddah has deceived the public by re-releasing 
material previously recorded by Melanie. At the outset, it should] 
be noted that defendants are not representing the class of in¬ 
dividuals known as "the public." Buddah's "callus attitude" as 
alleged by Frankel is a bald attempt to misdirect this Court's 
sympathy. Buddah may well choose to release a "Best of" album 
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containing Melanie releases. It is under no obligation to do so. 
The standard reason for re-releasing certain material over the 
course of the years after an artist has left the label is because 
I an entir ely new generation of record buyers has grown up and is 
, now in a Position to purchase those records previously released. ' 
It is not deceptive to simply package previously recorded and 
, released material and re-release it. If someone had originally j 
purchased a Melanie record and is about to buy another one all he 
! haS to do 1S turn over the album and check tune titles (which most! 
record buyers commonly do) . If someone has not previously purchased 

• a Melanie album and purchases a re-release then he is in effect 

|i 

buying new material. However, while the foregoing discussion 
may be interesting, it simply is not relevant to whether or not a 
cause of action is presented on this claim. There is no obligation 
of Buddah to inform anyone that the material was recorded in any 
I Particular year and may or may not have been released previously. 

| The agreements don't require it. Mr. Frankel, one of the junior 
j attorne y s representing Melanie at the time many of the agreements 
I in this case were signed, could have tried to write these clauses 
| in. He never did. One calls an album a "Best of" with a view 
to securing certain market and record purchasers. One does not ca .1 

j ifc " Best of " for the same reason. There has been no deceptive 

I 

exploitation of Melanie and there has been no one to come forth 
and claim same. Melanie herself is in no position to do so as she 
j. has not been hurt. In addition, the nattirial released by Buddah ! 
is m aterial which Paramount has no .interest in. Buddah is firmly 
within its rights to release such material so long as it pays 
Melanie, which it has done. Melanie has not been hurt, deceived 
or economically hindered in any manner. This cause fails to state 
a claim upon which relief can be granted. 


i 
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10. Frankel's affidavit (paragraph 27 thereof) seizes 
upon my counsel's languaqe contained in paragraph 25th of his 
affidavit, i.e. "90% finished Melanie material." Frankel attempts 
to mislead this Court. What my counsel stated was as follows: i 

"No provision in any of the agreements between the parties pre¬ 
vents Buddah from completing previously submitted and 90% finished 


Melanie material and releasing it for sale to the public ." Per¬ 
haps,his language can be clarified. My counsel in no way stated | 

I 

that the material was released unfinished. What my counsel said i 
was, as is the custom and usage in the recording industry, the 
finishing touches would be put on ninety percent finished material 
and the material released would be finished. Buddah has no 
"dearth of successful or respected recording artists" as Frankel 
would have this Court to believe. (In fact, recently Buddah has 
been successful having a number one "single" hit and a number 
one "album" hit which album and single went beyond the normal 
"gold" award and received a "platinum record" evidencing enor¬ 
mously high sales.) The Melanie recordings were completely 
finished when released. There is no detraction as to Melanie's 
artistic value or Mr. Schekeryk's value as a producer. 

11. Frankel’s affidavit, paragraph 29 thereof, again 
seizes upon the "90% finished" language miscoretruing same and 
stating that it is in violation of some contractual provision 
which has never been discussed. Melanie's releases on the 
Paramount label have been few and far between and, other than 
her single initial releas n n ;e done dismally. This is not due 

- I 

to any problem created by a Buddah releases but may be because 

Melanie, like other recording stars, has peaked and is on the 

, i 

down side of the hill with respect to her acceptance by the public. 

It may be that Melanie's problems are entirely unrelated to what¬ 
ever Buddah has done. Mothina that Buddah says, does or releases 
can change this fact. Melanie has had one "single" hit with 
Paramount. Melanie had previous numerous hits with Buddah which I 
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material was of finer quality, better produced, better 
and better sold than the Paramount material. This remains true 
to date hereof. Melanie is alleging that Buddah has hurt her 
sales by releasing better material than she is presently making. 
This is ludicrous. Buddah has released only finished material, 
not incomplete material and Melanie has paid for all sales on 
records thereof. As a point in fact, however, even the re-released 
fine Melanie material has not been doing particularly well in the ! 
eyes of the public. The basic reason for this is because Melanie*s 
career is over, not because of anything Buddah would do or has 
done in the past. Your deponent would respectfully refer this 
Court to paragraph 30 of my counsel's moving affidavit for the 
full argument for dismissal with respect to the fifth claim of 
, Melanin against Buddah. Nothing that defendants have raised 
in thei.* answering affidavit defeats this argument. This claim 

\ * ,,eUnU againsl BUdtUh to .ft. a cause Of action and .. 

such must be dismissed. 

12. In response to the assertion regarding legal 
|j * Uthorlt >’ raUed '■r.nkai in hi, paragraph 30 with respect to tie 


equitable relief .ought by defendant, against Buddah the argument, 
ijpreviously presented by my counsel are not defeated by defendants' 
answering paper, with respect to Buddah•, right, to release all 

[ " ateri » 1 ln tha t».t It deem, most acceptable to the public 

and most likely to make Melanie, Peter and Buddah money from the 

sale thereof, if the above claims fall likewise, the claims for 
equitable relief must fall. 












UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-againat- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELAN1E MUSIC, 

Defendants. 
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73 Civ. 3709 
(JUDGE KNAPP) 


AFFIDAVIT IN OPPOSITION 
( 2 ) 


MELANIE AND PETER SCHEKERYK, 
individually and d/b/a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 

Third Party Plaintiffs, 
-aaainst- 

KAMA RIPPA MUSIC', INC., KAMA SUTRA 
MUSIC, INC. and BUDDAH RECORDS, 

INC. , 

Third Party Defendants. 
_X 


STATE OF NEW YORK ) 


^ S S • • 

COUNTY OF NEW YORK )' 

ARTHUR KASS, being duly sworn, deposes and says: 

1. I am the President of Kama Rippa Music, Inc., 
plaintiff herein, and I make this affidavit in opposition to the 
motion for summary judgment by Melanie Schekeryk on certain of he! 

counterclaims in this action. 

2. I am annexing hereto as Exhibits 1 and 2 

respectively my previous affidavit sworn to the 1st day of 


October , 1973 and the affidavit of Joseph E. Zynczak, Esq., 

sworn to the 1st day of October , 1973. These affidavits 
recite the facts proving that defendants first breached all their j 
agreements between us and that before the attachment proceeding 
was started, we made every attempt to resolve this matter. They 
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show the facts surrounding the obligation of the defendants to 
record and release certain compositions pursuant to the Pub¬ 
lishing and Publishing Settlement AGreements between all of us. 

3. Defendants* counsel's contentions, both with 
respect to our publishing deals and with respect to the dealings 
between the parties in general are simply false. If the defen¬ 
dants themselves gave thruthful affidavits, they would contra¬ 
dict the Frankel affidavit. The only reason Frankel has refused 
to give affidavits by people who have knowledge of the facts is 
that these facts (if truthfully told) are consistent with 
plaintiff's version of the facts. I have read the affidavits 
of my counsel and can state that all of the facts contained 
therein are accurate. For example, the defendants contend that 
our associate recording and production company, Buddah Records, 
Inc., released records after Melanie had gone to Paramount which 
the defendants didn’t approve. Defendant Peter Schekeryk would 
contradict this - he and Buddah (including me) kept on a 
constant stream of communication urging us to publish Melanie's 
tunes and cause recorded versions of them using Melanie to be 
released for the public. 

4. I can categorically state that since Melanie • 
went to Paramount, the defendants have continually waived the 
time restrictions on payments due because of publishing royalties. 
The time is of the essence argument urged by Frankel is nonsense 
Rarely, if ever, were payments made according to a strict schedule 
by Kama Rippa to the defendants. All sides consented to this. 

.hat provision having been waived by the conduct of the parties, 
it cannot be asserted here. 

5. The practice grew up between the parties that if 
we were late in making our royalty payments, Robert L. Casper, 

P.C., attorney for defendants was to give us a call and ask that 
at least part of the royalties be sent to Peter Schekeryk and part 
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to his office and sometimes part to Melanie. Many times, we 
split the royalties and we paid at different periods. 

6. Never once, (until April of 1973) did the 
defendants invoke the reversionary clause or even demand in 
writing that royalty payments La made at a particular date 
which would begin the thirty day period. 

7. Documents and checks in this case contradict 
Frankel. In fact, the practice grew so common between the 
attorneys for the defendants and my company that we at times 
even advanced Peter Schekeryk (before we were obligated to make 
payments) royalties because he had been pleading poverty. In 
any event, Melanie herself always received her royalty state¬ 
ments on time although the monies would be disbursed accosting 
to the instructions of either Peter Schekeryk, her husband, or 

Robert L. Casper, P.C., attorney. 

8. The facts surrounding the April, 1973 dispute 

are not set forth accurately in the Frankel affidavit. They 
are relevant to the position that we put forth that the de¬ 
fendants have waived their right to insist on the reversionary 
clause and are presently estopped from doing so. Mr. Frankel 
was not then involved so that everything he says is hearsay. 

There have been numerous modifications of the agreements relied 
upon- These modifications are documented and Peter Schekeryk 

cannot truthfully deny them. 

9. Just prior to April, 1973, Peter Schekeryk called 

us and told us that he had recorded Melanie "live" at a Carnegie 
Hall concert. Peter told us that there were a number of com¬ 
positions which had been recorded by Melanie at that concert 
which (a) we held the copyrights on as publisher, and (b) Buddah 
Records still had the right to release (Melanie was restricted 
for a period of time after breaching her Buddah contract from re- 
releasing or re-recording any material which Buddah had received 
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while Melanie was recording for Buddah). 

10. Kama Rippa began negotiations with Peter and 
Paramount in order to enable Peter to release these records. 

I was informed by executive personnel at Paramount that Peter 
was desperate to release this album because he was behind in his 
album delivery requirements to Paramount and that if he did not 
deliver this album, he would be in breach of his Paramount 
recording agreement for Melanie's services and that if he did 
deliver this album, he would receive an advance of almost 
$60,000. In an effort to, in all good faith, help Peter and 
.Melanie, Kama Rippa agreed to permit the release of the control1< 
compositions on a Paramount record. Paramount then agreed to 
pay us a portion of the publishing royalties and Peter and Melon 
had agreed to waive their portion to avoid a double payment. 

11. We then we received a reversion demand letter 
based on a thirty day tolling period. This was all during the 
time that Peter and I had been negotiating onthe Paramount re¬ 
leases. Ultimately, we worked a trade-off, settling what was 
never a real dispute. This was the first and only time up to 
the present dispute that we had ever received a lawyer's letter 
demanding payments of royalties and bringing up the reversion • 
provision. Up until that time, we had basically complied with 
the requests of vne defendants as to the disbursement of 
royalties, sometimes holding them back, sometimes advancing 
them. 

12. It was clear that the letter was sent on the 
reversion question to force our hand with Paramount. It was 
always clear that the defendants had no intention of insisting 
onthe reversion clause. Mr. Frankel, who knows nothing of any 
of this has, of course, not mentioned this in his affidavit. 

13. This dispute grew up because of the amendment 
agreement that we had executed with Melanie and Peter providing 
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for a limited number of compositions to be delivered to us and 
three of those compositions to be recorded and released by 
Melanie. The twenty compositions delivered to us were a sham. 
Melanie even refused to give us demonstration records of the son 
because she was ashamed of them. Three were possible - the othe 
seventeen, if released, would have hurt Melanie's career. In 
our professional opinion, we are unable to derive any income 
fromthe publication of such compositions since they are totally 
unworkable. They are by no means up to the standard that Melani 
was and is capable of. 

14. It became quite obvious to myself and Bob Reno 
who atthat time was the professional in charge of publishing 
at Kama Rippa Music that songs delivered pursuant to our amend¬ 
ment agreement on the publishing were quite inferior to any of 
the songs we had ever seen. They are essentially a waste. The 
only way that they have value is if Melanie were to re-work at 
least the three that she promised to re-work and record and 
release them. The Schekeryks knew of this- they refused to do 
anything about it. That action on their part was a breach. 

15. During August and September, 1973, Peter 
Schekeryk raised another issue, namely the purchase of one of th< 
Schekeryk'sinterest in the publishing company. It seemed it would 
be better if one of us could be bought out. Those discussions 
were going on and all parties understood that the royalty 
payments would be a factor in the negotiations. Peter Schekeryk 
understood, as we all did, that time was not of the essence. 

16. My attorneys attempted for weeks to resolve 
the delivery of material problem. Peter Thall, then Melanie's 
attorney, refused to tell us whether or not they would deliver 
the product. He knew that the royalty payments would be with¬ 
held if the matter were not clarified. 

17. As a matter of equity, it would seem to me that 
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the defendants have far from clean hands in this matter and 
that this Court should not let them seek a reversion of the 
valuable copyrights because they waived their right to it, and 
have not acted in all good faith under the existing agreements 

and have breached the agreements. 

18. For all the reasons stated herein, and the 
reasons in all the affidavits we are submitting herewith, I 
would respectfully request that this Court not grant the motior 
for summary judgment and to permit this case to go to trial on 
all the issues herein. I am confident that as a matter of 
equity and as a matter of law, we will ultimately be successful 
if this Court permits a hearing on the merits. 


/y 

~J ! ARTHUR KASS 


Sworn to before me this 


4th day of January, 1974. 
Notary Public J 


ANN E. MENDELSON 
NOT ART PUBLIC, suit of New York 
No. 31'2658865 
Quilled HI New York County 
Commrteiofl Eiptrtt Much 30. 1975 
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Index #16516/1973 


AFFIDAVIT 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-against- 

MS. MELANIE SCHEK£RYK, MR. PETER 
SCHEKZRYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 


STATE OF NEW YORK ) 

( SS.: 

COUNTY OF NEW YORK ) 


ARTHUR KASS, being duly sworn, deposes and says: 

1. I am the President of plaintiff. I submit this 

. * « y - 

affidavit in opposition to the motion to vacate the Attachment. 

2. I will in my affidavit deal with three (3) items. 
First, the facts concerning defendants' non-residence. Second, 
the severe financial condition that defendants are in, and third,! 
the construction of the August 24, 1971 agreement. I was present 
at all of those discussions and was a signatory to many of the 
agreements signed during that period of time. 

3. We had a long and continuing professional relation¬ 
ship with the Schekeryks. Throughout that time, they always 
lived in New Jersey. I am told that their present New Jersey 
residence is large and is their living quarters. It has a 
baby's room for the expected infant, servant's quarters and sits ! 
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on a good deal of land. Prior to the time that they owned this 
house, theywned other residences in New Jersey. Melanie Schekeryk't 
parents live in New Jersey. 

4. I am advised that they file New Jersey State taxes 
and that their many cars bear New Jersey license plates. 

5. The Schekeryk Enterprises office at 2^0 Central Park j 
South, New York, New York is right near the Gulf and Western 
office building where Neighborhood Records does business. I 
have been advised that this small apartment has few of the facilitie 
that their New Jersey address has. 

6. During the time that Melanie was under contract with 
Buddah their various corporate entitles maintained an office at 


1650 Broadway. To my knowledge, none of those offices had facili* 
ties for living. 

7. Annexed hereto are photostatic copies of documents 
that we have over the years been mailing to New Jersey. We have 
two addresses for the Schekeryks, either their New Jersey address 
or in care of their New York attorney, Robert Casper. We have 
never been advised of a change of address. 

8. The facts that I know concerning the Schekeryks 
indicate that they are in financial difficulty. Peter Schekeryk 
had been calling one of ray associates over the past year in an 
attempt to get us to buy out an interest he has in a co-publisting 
venture. He told my associate that he needed the money because 

of financial pressure. Peter Schekeryk and I spoke in September 
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j of this year. Peter indicated that he needed money very badly; 

J that they were under great flnanelal pressure and; that if we had 

j ‘ Che ' k f ° r hl " f ° r hlS Sh «« ° f — oo*publishing venture, he • 

!| WOuld be b y within the hour to pick it up. 

j| 9. I be 1 ..eve that the personal Income derived by M.l.ni, 

and Peter Schekeryk from her personal and his business ventures 

j 18 S “ Ch that “ C3USeS dafa " danta difficulty. I understand that 
j " eiEhb0rh00d ReCOrdS ' Pet " Schekeryk 1 s company, has sustained 
j a aeClM ° f Basad «" documents furnished to me I know 

| tHat Malanie ' S last albu ” entitled "Melanie Live at Carnegie" 
j has as of the date of the last accounting sold 20,000 records. ! 

|j Given the advance that they receive, this puts them in a serious 
j; red position. 

I 10. I understand that at the time Melanie Schekeryk, 

j| thr ° U8h her Varl0US cor P orac e entitles, entered into an agreement 
| with Famous, she received a ccmmitment for substantial advance, 
j to be paid against royalties. I understand that at the present 

jj el " a • and f0r SOme parI ° d ° f ^ Prior. royalties were and are 
far helow the advances. In addition. Neighborhood Records, the 

; de£enda " ts ' recording vehicle, secured certain monies as an advance 
against record royalties pursuant to their distribution arrangement 
• with Famous. Due to the aforementioned reversals which Neighborhoid 
,. Raaords has had with respect to sales of its record product, ! 

|| lnCl " dlng Melanle ' s Product. 1 understand that a substantial ! 

deficit position applies to Neighborhood Records as well as Melanie. 
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I I have never seen the financial records relating to Famous 
or the Schekeryks since they are there. What 1 have said is 
J the conclusion that I draw on the basis of documents that they 
nave sent to me and on the basis of that illusory concept known 
as general industry knowledge. 

11. As my attorneys have already stated, it was my 
unde....tending in the course of the negotiations related to 
settlement of our disputes with the defendants, that with respect 
to three of the twenty compositions to be delivered to us, they 
would be released by Melanie pursuant to her arrangements with 
other entities. 

12. I have been in the publishing business as well as 
the record business for a considerable period of time. While 
it is valuable to have a hit artist’s name associated with the 
writing of a particular composition for sale of that composition 

I to other artists, I have never found it essential to have the 
artist/songwrlter record a demonstration version of the com¬ 
position for sale. More often than not, we use a much less 
expensive manner and simpler presentation of a composition to 
aid us in the sale thereof. In addition, no artist I have ever 

I done business with has chosen a composition to record on the 

basis of the demonstration tape of the composition being recorded 
by a name artist. Rather, an artist chooses a particular composi- 
j tion because he feels it lends itself to his style. As such, 
it is simply ludicrous for the defendants to suggest that the 
$75,000 placed asa valuation on the three (3) compositions was 

I 

ii « value determined by Melanie's recording of said compositions 
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I for demonstration purposes. The $75,000 ($25,000 per tune) , 

arrived at by estimating the potential sales of such tunes as . j' 
recorded by Melanie, and released for sale to the public, and the 
! publishing income to be derived from such sales. The contention . 
ij th at defendants have made that their obligation is completely , 

, satisfied with respect to the agreement of August 24, 1971 by 
ij recording demonstration versions is simply untrue. If we were 
jj to have such demonstration records made, we would do it ourselves, 

I on the basis of what we felt was the right song for the right 
| artist, not leave it to the whim of an artist with whom we have 

I little or no business dealings. 

ji 12 . I respectfully request that this Court permit the 

' Order of Attachment to stand. 








ARTHUR KASS / 


Sworn to before me this 


l*t day of October, 1973. 

• ANN E. MENOEISON 

VfflAKf WBUC. Stiu ol N«» Tor* 

. NO. 31265S065 

• QuiHxd Hi N».r Tor* , 

Csmuvivon t»pu*» M*rtl> M. UfS 
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'I SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

------------- - - - -x 

KAM\ RIPPA MUSIC, INC., 

§ 

Plaintiff, 

t 

-against- 

MELANIE SCHEKERYK, et al., • 

x 

T jfendant. 

“ — — — — — — — — — — — — — — — — — x 
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Index No. 
AFFIDAVIT 


STATE OF NEW YORK ) 

S3. X 

COUNTY OF NEW YORK) 

JOSEPH E. ZYNCZAK, being duly sworn, deposes and • 


states that: 


1. During August of 1971, I was House Counsel to Buddah 
• Records, Inc. and its related companies, including Kama-Rippa 

! Music, Inc. During such employment, I prepared the letter 
agreement dated August 24, 1971, between Melanie Schekeryk, 

Peter Schekeryk, Melanie Music and Kama-Rippa Music, Inc. 

2. The last paragraph on page 1-A of the agreement 

j dated August 24, 1971, represented an understanding arrived at 
i j 

by the parties thereto that Melanie Schekeryk would record three | 

i * 

jcompositions of the twenty that were to be delivered by her in 
!satisfaction of her obligations under a co-publishing agreement 
| that the parties had previously entered into in May of 196 8. 

The parties contemplated that the three compositions were to 

|i 

jibe included on a Melanie album other than the initial album 
Melanie was to deliver to Paramount Records. Melanie Schekeryk 

I 

and Peter Schekeryk advised Kama-Rippa Music that pursuant to 
! * 
the recording agreement existing between Melanie Schekeryk, 

Peter Schekeryk and their appropriate corporation, that the 

right to select material to be recorded was within their control. 


£ xtf/B, T 
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The parties further agreed to insure the recording of at least 

I 

j three of the compositions contained in the 20 to be delivered 

f 

I by Melanie that she would pay to Kana-Rippa Mu 3 ic the sura of 
| $25,000 per each composition she failed to record for inclusion 
j in an album to be released and distributed by Paramount Records. 

I 

The $25,000 amount represented an approximization of earnings 
Kama-Rippa Music would enjoy as a result of the recording and 
release of a musical composition in one of Melanie’s long 
playing albums. 

3. The word record as used in the agreement is used as 
it is normally used in the recording industry. It reflects the 
understanding, of the parties that Melanie would record the 
composition in the same manner as she customarily records a 
composition to wit; in a professional recording studio. 


i accompanied by professional studio musicians, performing a 

t 

fully embellished arrangement of each composition, at a cost 



I, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 

-and- 


MELANIE and PETER SCHEKERYK, 
individually and d/b/a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 
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affidavit in 

OPPOSITION TO CROSS¬ 
MOTION FOR SUMMARY 
JUDGMENT IN FAVOR 
OF MELANIE SCHEKERYK 
ON THE SECOND, THIRD 
AND FIFTH COUNTER¬ 
CLAIMS AGAINST KAMA 
RIPPA MUSIC, INC. 


73 Civ. 3789 
(JUDGE KNAPP) 


Third Party Plaintiffs, 


-against- 


KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC. and BUDDAH RECORDS, INC., 


Third Party Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


ss. 


HARLEY I. LEWIN, being duly sworn, deposes and says: 

1. I am associated with Emil, Kobrin, Klein t Garbus, 
attorneys for plaintiff and third party defendants herein and 
make this affidavit in opposition to the motion of Melanie 
Schekeryk for summary judgment in favor of her on the second, 
third and fifth counterclaims againkt plaintiff, Kama Rippa 
Music, Inc. 
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2. While counsel for defendants har recited what he 
alleges to be the factual pattern of this case in his affidavit, 
such recitation is not correct. In addition, defendants' counsel 

I goes to great lengths to present the argument that the Order of 
Attachment was obtained by plaintiff, subsequently vacated and, 
therefore, cannot be relied upon by the plaintiff for any delay 
in making payments to Melanie. 

3. This affidavit will (a) recite a brief factual 
pattern leading up to the present dispute and (b) cite the law 
ir opposition to the present motion. Mr. Frankel's affidavit 
omits those facts that are necessary for a complete understanding 
of this transaction. 

I I. FACTUAL BACKGROUND 

4. There has been a long history of bad faith and 
misdealings on the part of the defendants with the plaintiff 
herein. Defen nt Melanie at one time had an exclusive* :>rti t's ; 
recording agreement with Buddah Records, Inc. and ex:h::;: ••••• 
publishing and song writing agreements with Kama P.ippa Xu- 
Inc. (dated May 31, 1968). 

5. After some dealings between the parties Melanie, in 
breach of her agreement with Buddah and Kama Rippa went * ~ 

Famous Music a division of Paramount Corporation and executed 

exclusive recording agreements on behalf of herself. As ; ir*. - * 

*l I 

j| her overall deal with Paramount, her husband, defendant P»* , *'r 

Schekeryk herein, was given enough money to establish \>: : - 

hood Records, Inc. Melanie, on information and belief, *. ••• * 1 »>" 

sioned to Neighborhood Records, Ir.c., which now har. an 
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with Paramount to provide her services for the purposes of making 
recordings. On January 27, 1971, Buddah and Kama Rippa and 
others commenced an action against Melanie and a variety of others 
for breach of the aforementioned agreements. A copy of the 
verified complaint commencing such action is annexed hereto as 
Exhibit "A." 

. 

6. On August 24, 1971, the parties settled, for the 
most part, the differences between them and the aforementioned 
litigation. Said settlement agreement (hereinafter "Settlement 
Agreement") is annexed hereto as Exhibit "B." As can be seen 
from the Settlement Agreement, Buddah released Melanie from any 
obligations to further record for Buddah Records, Inc., ar.d in 
return Paramount paid Buddah nearly $500,000. Such a payment was 
for prospective records and the right to record Melanie, not for 
previous records or any other dealings between Buddah and Melanie. 
The publishing obligations between Kama Rippa Music, Inc. and 
Aelanie remained to be finalized. 

7. Mr. Frankel is unaware of how the record industry 
works. A record company maintains an independent publishing arm 
which generally takes an interest in the copyrights of songs 
recorded by the artists on said record company. This is precisely 
the case between Buddah, Kama Rippa and Melanie. As such, when 
Melanie ceased to record for Buddah it really did not make much 
more sense for Kama Rippa or Kama Sutra to continue publishing 
Melanie s music. However, there were certain remaining obliga¬ 
tions between the parties which had to be dealt with. Or.c of the 
major problems (as has heretofore bjen pointed out to this Court) 
is that the copyrights themselves are not worth much if the artist 
does not at least record and release several of the compositions | 
relating to said copyrights for sale to the general public. 
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8. On August 24, 1971, the date of settlement of the 
aforesaid litigation, Melanie, her husband Peter and their 
unincorporated business association Amelanie Music reached 
agreement with Kam- Sutra Music, Inc., in settlement of their 
publishing agreements of May 31, 1968, and their songwriters 
agreements of May 31, 1968. In sum, the agreement (hereinafter 
"Publishing Settlement Agreement"), annexed hereto as Exhibit 
"C," provided that Melanie was to deliver a total of twenty (20) 
musical compositions written by her to Kama Rippa and such 
delivery would satisfy all delivery requirements with respect to 
compositions due Kama Rippa under the aforesaid publishing and 
songwriting agreements. In addition, Melanie agreed to record 
within two (2) years of August 24, 1971, not less than 'hree (3) 
of said twenty (20) musical compositions to be delivered. In the 
event Melanie did not record said three (3) compositions there 
was a liquidated damages clause of $25,000 per song or a tct.nl of 
$75,000 if she were to record none of the twenty (20) musical 
compositions to be delivered to Kama Rippa. The aforesaid 
agreement incorporated by reference said publishing agreement of 
May 31, 1968, and songwriting agreement of May 31, 1968. In 
addition, if Kama Rippa was to receive monies by virtue of the 
twenty (20) compositions publ.i.sJ’ed they would then have to pay 
Melanie pursuant to the two agreements of May 1968. Thus, this 
Court must read all three publishing agreements as one for that 
is precisely the case. 


9. Annexed hereto as Exhibit "D“ is the agreerc-.t ;! ited 
May 31, 1968, between Kama Rippa and Amelanie Music (stated to be 
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a New York corporation which is false since an examination of the 
corporate records of the State of New York revealed Amelanie 
Music not to be incorporated. In addition, Melanie has not filed 
certificate of doing business under an assumed name) which is 
the agreement providing that Melanie's compositions were to be 
co-published between Amelanie and Kama Rippa for a period of two 
years from May 31, 1968. This term was expressly extended. A 
rider to paragraph 6 of the agreement dated as of May 31, 1968, 
stated as follows: 

"The payment of royalties when due are 
of the essence. Accordingly, if publisher 
fails to account and pay royalties in 
accordance with this paragraph and such 
failure and default continues following 
thirty days written notice of such failure 
and default this agreement shall terminate 
and all rights in and to the compositions 
theretofore covered shall revert to the 
writer. This provision may be specifically 
enforced. However, notwithstanding anything 
to the contrary above, if perrormance of 
publisher's obligation under this agreement 
is delayed or becomes impossible or impractical 
by reason of any act of God, fire, earthquake, 
strike, labor disturbance, civil commotion, 
acts of government, it3 agencies or officers, 

' any order, war (whether or not officially 

declared), regulation, ruling or act of any 
labor union or association of composers or 
employees affecting publisher or the industry 
in which it is engaged or delays in the 
delivery of materials and supplies or for 
any similar or dissimilar reason publisher may, 
upon notice to writers, suspend its obligations 
including its obligations to make payments 
hereunder for the duration of such delay, 
impossibility, impracticability, as the case 
may be." [Emphasis added). 

10. On or about June 27, 1973 (just short of the 

expiration date of the agreement of August 24, 1971), Peter M. 

Thall, Esq. of Robert L. Casper, P.C., attorneys for defendants, 

advised Kama Rippa that of those twenty (20) compositions 
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delivered to Kama Rippa under the Publishing Settlement Agreement 
Mela-.-.ie had recorded three (3) of said compositions, namely: 

"I v m^ s t Forgot," "Moonbeam" and "Let Him See Yrur Smile" ir. 
part'^el satisfaction of her obligations pursuant to said 
Pub!-. 6hing Settlement Agreement. 

11 . On July 12, 1973, in response tc an inquiry of 
plai* tiff's counsel said Peter Thall advised plaintiff's counsel 
th 3 t defendants saw no obligation to do more than deliver a 
quarter track demonstration tape of the aforesaid three (3) 
recorded compositions and in particular not to release said 
conpvf-sitions for sale to the public. 

12. It was clear that Melanie, because she is signed 
to >.v-r husband's record company, was completely capable of 
rele-...f.ing said three (3) compositions for sale -" the public. 

It equally clear that all parties, at least initially, 

cont-^nplated that said three (3) compositions were to be released. 
When Melanie refused to cause the release of said three (3) 

ccm.' c ■•.-.sitions she was in breach of the Publishing Settlement 
Agrex-ment and the Publishing Agreement and Songwriter s Agreement 
of :w.jy 31, 1968. It is clear that she is in breach of all three 
agr-ximents since the first two agreements were incorporated by 
re nee in the Publishing Settlement Agreener.t and since the 
Publishing Settlement Agreement contemplated payment pursuant to 
sen- orient of all obligations under Publishing and Songwriting 
Acr■'xi.T.ents. Based on that breach an attachment was sought. One 
ca~ separate the three agreements into pares.s as defendants 

have attempted to do herein. 
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13. Defendants have not moved for summary judgment 
against plaintiff on plaintiff's claim for the $75,000 liquidated 
damages because they are clearly wrong in failing to deliver the 
product. In any event, as of September 17, 1973, defendant 
Melanie and her "company" Amelanie Music were clearly in breach 
of all of the agreements. While she refused to deliver the three 
(3) recorded compositions plaintiff had a clear right to hold any 
royalties which may have been due her under the aforesaid 
Publishing Agreement of May 31, 1968. 

14. As a result of the continued failure of Melanie 
to cause the release of said three (3) musical compositions in 
breach of the Publishing Agreement, the exclusive Songwriter's 
Agreement and the Publishing Settlement Agreement, Kama Pir-ra 
had to go to Court. 

15. Mr. Frankel's version of the history of this 
litigation is wrong. A summons and complaint was filed in this 
Court and given to the Marshall's office for service. The 
Marshall could not effect service. We knew that in previous 
litigation the defendants had alleged facts that would divest 
the Federal Court of jurisdiction. We then filed a complaint in 
the State Court and crcided to move forward in the State Court 
on a Writ of Attachment to secure assets within the jurisdiction 
of the New York Courts to satisfy our claim as well as insuring 
jurisdiction over the defendants. As a result thereof wc phoned 
the Marshall's office and attempted .to have him prevent service 
from being made. No service was had at the Schekeryk residence. 
We then filed a similar complaint and summons in State Court and 
secured an Order of Attachment on September 17, 1973. In the 
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meantime, -mknown to this office, Mr. Frankel, as attorney for 
the defendants, had been personally contacted by the Marshall 
and had agreed to accept service. Plaintiff, therefore, wound 
up in two Courts at once. As further evidence of plaintiff's 
desire to proceed in State Court a Notice of Dismissal was filed 
in Federal Court. However, because of the previously described 
problem and a delay in receipt of defendants' answering papers, 
the notice was subsequently vacated and the Federal Court action 
was restored. 

16. The Order of Attachment was properly secured in 
Supreme Court, New York. Plaintiff sought an attachment against 
two parties, Kama Rippa Music, Inc. and Robert L. Casper, P.C. 
These were the only holders of assets which plaintiff was able 
to discover which might be used to satisfy a judgment if it was 
successful. Since the attachment was levied against Kama Rippa 
and since Melanie was in prior breach of all her agreements with 
plaintiff, Kama Rippa was not then legally able not to pay the 
$75,000 attached. In fact, it could not or it would have been 
in contempt of an order of the Court. Kama Rippa*s position was 
that Melanie had breached the Publishing Settlement Agreement and 
the Exclusive Publishing and Songwriter's Agreements above 
, mentioned. Kama Rippa did tender the balance of said 575,000, 
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approximately $5,000 to Casper and the American r >-- 
and Composers. Said sum was refused by both parties and returned 

to Kama Rippa. 
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17. It is salient to note that Frankel, in all of the 
papers heretofore submitted, cites no law with respect to the 
propriety of the securance of a Writ of Attachment as done herein. 
He cannot. Plaintiff was fully within its rights and acted in 
good faith in securing the Writ of Attachment. The Writ of 
Attachment was sequred for two reasons (on plaintiff's assumption 
that the Federal Court proceeding had been halted after the call 
to stop service): to secure jurisdiction and to hold those assets 
which might be used to satisfy plaintiff's judgment which 
plaintiff was confident and is confident of successfully 
receiving. These were the only assets in New York which plaintif 
was able to discover and so stated in its moving papers to the 
State Court. 


18. On September 25, 1973, defendants procured an 
Order to Show Cause on a Motion to Vacate the Order of Attachment, 
The grounds raised and argued by defendants were as follows: 

(1) plaintiff was guilty of bad faith in obtaining the Order of 
Attachment; (2) the Supreme Court of the State of New York did 
not have jurisdiction of the action; (3) plaintiff was guilty of 
abuse of this Court's process in obtaining the Order of Attach¬ 
ment; (4) that defendants' valid claims against plaintiff 
precluded the granting of an Order of Attachment; (5) no grounds 
exist for an Order of Attachment under CPLR 6201 (residence); 

(6) that plaintiff's complaint, was prima facie legally insuffic¬ 
ient to support the Order of Attachment; and (7) the ex parte 
Order of Attachment was obtained by plaintiff’s recourse to 
unconstitutional means. 


1 


1 
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19. The defendants went to great lengths in State 
Court to attempt to point out that plaintiff had abused the 

court's process with respect to the Order of Attachment. 
Nothing could be further from the truth. In fact, the State 
Court did not buy the argument. This Court has previously 
received, on submission by plaintiff's counsel, the entire State 
Court record with respect to this action. It is respectfully 
requested that this Court refer to such papers for a complete 
description of the issues raised and decided cn the motion to 
vacate the Order of Attachment. Unlike defendants' counsel would 
have this Court believe, the Order of Attachment was not declared 
void nor was it declared void ab initio . In fact, the State 
Court chose to rule on the very narrow grounds. The Judge 
decided that since defendants had not accepted the balance of 
the claim of $5,000 that their counterclaims outweighed 
defendants' present claim of $75,000 and as such, the Attachment 
could not stand. Your deponent, on oral argument was the first 
to advise the State Court of the money defendants disputed. Your 
deponent admitted same in open Court. That is why the decision 
states "plaintiff admittedly. . It seems difficult to fathom 

why your deponent should make such an admission if deponent's 
intent was to abuse process and deceive the Court. Defendants 
contention in this regard is ludicrous. A copy of the entire 
order vacating the Attachment is annexed hereto as Exhibit E. 

20. It is most important to note that the Court o. the 
State of New York refused to rule on the question of whet., 
not plaintiff could attach Kama Rippa Music and Robert L. Casper, 
P.C. It is equally salient to note that the defendants, who 
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submitted.the form of order to the Judge to be signed were neither] 
granted attorney's fees and the words "nunc pro tunc" were 
specifically crossed out by Justice Markowitz. The Judge did 
not say the attachment was void ab initio . The Judge did not 
say the Court's process was abused. The Judge merely ruled that 
the counterclaims outveighed the claims on their face and as such 
the attachment should be vacated. Nothing that Frankel says in 
his moving affidavit can contradict this fact and his attempt 
to paint a picture to the contrary is quite untrue. 

21. It is also important to note that the opinion 

in support of the order of Justice Markowitz, annexed hereto as 

Exhibit "F," went to great lengths to cite the reasoning behind 

$6212 of the Civil Practice Law and Rules of New York, that is, 

the reasoning behind limiting the amount to be attached. The 

sentence taken out of context by defendants' counsel with respect 

to "legal foundation" for the Order of Attachment does not deal 

at all with the fallacious claims put forth by the defendants 

with respect to due process, abuse of Court and the like. In 

fact, the entire sentence reads as follows: 

"Since the plaintiff limited its 
evidenciary presentation to its claim 
of $75,000 and since the plaintiff 
admittedly owes defendants approximately 
$80,000 there was no legal foundation 
for the Order of Attachment." 

One can see defendants' bald attempt to mislead this Court. The 
statement relied on by defendants' counsel must be read with 
respect to the Judge's discussion on CPLR 6212. In addition, it 
must be read in light of the Judge's refusal to deal with abuse 
of process or to deal with the question of declaring the Writ 
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of Attachment void ab initio . The Judge in fact deliberately 
refused to do so by crossing out the words "nunc pro tunc." It 
is respectfully submitted that the Judge's decision is dispositive 
of the question, if any, of plaintiff's process and this Court 
ought not to interject itself in such a matter. 


22. Defendants cannot now come into this Court and ask 
this Court as to rule on the question of abusive process or the 
correctness of the procedure used in State Court. For the 
purposes of this Court proceeding the State Court's ruling (in 
refusing to rule on certain issues and ruling on others) was 
despositive of the defendants' argument with respect to the 
procedural questions raised by defendants herein. The Judge in 
the State Court matters specifically refused to rule that the 
attachment was void ab initio or nunc pro tunc . In fact he 
crossed out such words. The clear meaning of the Judge's 
decision is that the attachment was not void or voidable nunc 
pro tunc but that the attachment was vacated only insofar as 
motion to vacate was granted as of the date of same. If we 
follow the Siegel , infra , line of reasoning, relied on by 
defendants, the Judge in the Supreme Court of New York in our 
case took the case out of Siegel when he refused to declare the 
attachment procedurally defective ab initio and, therefore, void 
or voidable. The only basis which Siegel manages to award 
tortious damages (not claimed herein) is when the attachment 
was defective ab initio . This Court cannot now enter into the 
matter and rule against the Judge's’ruling in the Supreme Court 
case. The Supreme Court case is still pending. This Court does 
not have the knowledge and has not heard the oral argument that 
the State Court has and should not interject itself in the State 
Court proceedings. 


n 
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23. On November 9, 1973, Frankel petitioned the 
Supreme Court of the State of New York for attorney's fees 
allegedly due him from the vacating of the Order of Attachment. 
This office opposed such award. The affidavit in opposition, 
salient to Frankel's re-request for such an award, is annexed 
nereto as Exhibit "G." He again, of course, raised all the 
issues that he is raising herein. The Court again specifically 
refused to grant him attorney’s fees. The Court did not state 
its reasons why and any statement by Frankel to do so, as 
contained in his affidavit submitted herein, simply is not 
truthful. The Court did not say it would reserve judgmr.rt until 
the end of the case. The Court did not say that the Federal 
Court ought to rule on the question. In fact, the Federal Court 
ought not to rule on the questior since the State Court has 
specifically refused to do so anc further, since the State 
Court still retains jurisdiction of the State Court action. 

24. As a result of the above set of facts we are now 
in Federal Court on three motions. Plaintiff and tnird party 
defendants have moved to dismiss certain claims against them 
and moved to dismiss the purported demand for a jury trial. 
Defendant Melanie has moved for summary judgment based on her 
reading of the above captioned facts. Her reading, as presented 
by defendants' counsel, in view of the above facts, simply is not 


correct. 


II. THIS COURT IS REQUIRED TO VIEW 

THE RECORD IN THE MOST FAVORABLE 
LIGHT TO PLAINTIFF 


25. On summary judgment, the record should be viewed 
in the light most favorable to the party opposing the motion. 
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Poller v. Columbia Broadcasting System, Inc^_ , App. D.C. 1962, 

82 S.Ct. 486, 368 U.S. 464. In addition, the pleadings hereto¬ 
fore submitted and the affidavit herein must be taken as true 
on such a motion for summary judgment. Hiem v. _ St. Paul-Mercur j^ 
Indem. Co. , C.A. La. 1959, 262 F.2d 526. There are clear 
disputes of material facts. There are clear disputes as to 
propriety of defendants' actions. There are clear disputes as 
tos (1) whether or not defendants are in breach of all their 
publishing agreements with plaintiff, (2) as to defendants 
obligations to release three (3) of the twenty (20) compositions 
heretofore submitted to Kama Rippa, (3) whether or not Kama Rippa 
was entitled to withhold royalty payments under the Order of 
Attachment, (4) whether or not Kama Rippa was entitled to with¬ 
hold royalty payments cue under the Publishing and Songwriter s 
Agreements of May 31, 1968, in view of Melanie's breach of the 
Publishing Settlement Agreement of August 1971 (the Publishing 
Settlement Agreement must be read together with the two 1968 
documents as one since the former incorporated the latter by 
reference), and, (5) whether or not defendants permanently 
waived the "of the essence" requirement in paragraph 6 to the 
Publishing Agreement in view of the prior dealings (admitted by 
Frankel in paragraph 30 of his affidavit). The annexed second 
affidavit of Arthur Kass speaks to this issue since it is a 
question of face. Plaintiff maintains that it was not obligated 
to pay such royalties. In addition, plaintiff maintains that the 
Order of Attachment prohibited the paying up to $75,000 to 
Melanie until such time as the Order was vacated. Plaintiff did 
pay the money within a short period of time after the vacating of 
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the Order of Attachment V.ich money was received and cashed by 
defendants. (This has been admitted by Frankel). Defendants 
waived their right to insist on any more than a reasonable time 
for payment. Finally, plaintiff notes that defendants have in no 
way said that they were hurt in any manner by the delay of 
payments. For all these grounds and the grounds discussed below 
summary judgment should not be awarded in this matter i 1 this 
Court should hear all issues surrounding the factual pattern abov* 
described. 

III. AS A MATTER OF LAW THIS COURT SHOULD 
NOT GRANT SUMMARY JUDGMENT ON THE 
SECOND, THIRD AND FIFTH COUNTERCLAIMS 
AGAINST KAMA RIPPA MUSIC IN FAVOR 
OF MELANIE _ 

26. Even where a motion for summary judgment meets 
certain technical requirements for the granting of the motion 
this Court may in its discretion deny the motion. Anthony Or.ice 
& Sons, Inc, v. U.S. , 1965, 345 F.2d 808, 170 Ct. Cl. 688 
reversed on other grounds 86 Sup. Ct. 1539. The Court's duty 
is not herein to decide factual issues on the summary judgment 
but only to determine whether there are factual issues to be triec. 
Arrington v. City of Fiarfield, Ala., C.A. Ala. 1969, 414 F.2d 
687. It is clear from the facts above recited that there are 
substantial issues of facts to be tried before this Court. For 
this Court to rule on summary judgment which would have the 
effect of transfering almost $500,000 worth of copyrights from 
plaintiff to defendants would be unheard of. This Court must 
hear the issues involved. In fact, this Court does not have to 
go further than to examine the pleadings heretofore submitted 
and the affidavits herein submitted to see that a number of 
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factual Issues have beer, raised with respect to the counterclaims 
of Melanie Schekeryk, the subject of the within motion. 


THE RIDER TO PARAGRAPH SIX OF THE 
PUBLISHING AGREEMENT OF MAY 1968 
TOGETHER WITH MELANIE'S BREACH OF 
THE PUBLISHING SETTLEMENT AGREEMENT 
JUSTIFIES PLAINTIFF'S WITHHOLDING 
AND/OR DELAYED DELIVERY OF ROYALTIES, 
UNDER ATTACHMENT OR OTHERWISE_ 


27. This Court should take immediate note of the mis¬ 
quote of the rider to paragraph 6 of the Publishing Agreement of 
May 31, 1968, so mis-quoted in paragraph 5 of Frankel's affidavit 
The remainder of the paragraph clearly contemplates an Order 

of Attachment being issued, no matter who the party is (see 
paragraph 9 above). 

28. Plaintiff does not rely entirely on the Order of 
Attachment to give it grounds for withholding royalties. 

Plaintiff withheld royalties partially from levy on Order of 
Attachment, partially because it considered defendants in breach 
of all the publishing agreements. Although plaintiff has now 
paid royalties (and it is impossible for defendants to complain 
that they have been harmed thereby) it is equally arguable that 
plaintiff could still withhold royalties. As a point in fact, 
however, paragraph 6 and the rider thereto of the Publishing 
Agreement of May 31, 1968, clearly contemplates such withholding 
despite Frankel's mis-quotations to the contrary. 

29. As above described, it is clear that the rider 
to paragraph 6 of the publishing agreements of May 31, 1968, 
contemplated an act of law as reason for withholding royalties 
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which might otherwise have been due thereunder. In Flaster, et 
al. v. Seaboard Gage Corporation , 61 N.Y.S.2d 152 (Sup. Ct. N.Y. 

I Co. 1946) it was specifically held that where the law forbids or 
prevents performance of a promise, legal when made, the promisor 
is not liable for breach thereof. This is standard contract 
procedure. An Or£er of Attachment has the force of law. The 
Court ordered Kama Rippa Music, by virtue of the attachment 
levied by the Sheriff, not to pay out any assets which it might 
hold on behalf of Melanie. Kama Rippa made an attenpt to pay 
the balance which attempt was refused by the defendants. After 
the attachment was vacated and despite the breach of all three 
Publishing, Songwriting and Publishing Settlement Agreement by 
Melanie, Kama Rippa did on good faith pay all of the money it 
then held to defendants. The defendants have, of course, 
accepted the money and cannot now be heard to complain that the 
delay in any other manner prejudiced them. In Flaster there 
was a war on and the government prevented the delivery of certain 
materials. There was a failure to make and deliver certain dyes 
to be used by the plaintiffs. The Court specifically held that 

| 

it would be a gross injustice if the law should hold the promisor 
liable for failing to perform the promised act after the law 
itself had prohibited the performance. 61 N.Y.S.2d at 155. The 
only way the promisor in that case could keep his promise is if 
he were willing to break the law. The only way Kama Rippa could 

I keep its promise to pay Melanie despite her breaches of the 

|| 

aforementioned agreements, would have been to break the law. 

Kama Rippa cannot now be held to have released its right and 
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relinquished its right to the subject copyright by virtue of an 
Order of Attachment which was obtained in all good faith. 

V. DEMAND FOR ROYALTIES WAS IMPROPER 
AND CONFUSION, AS SUCH CANNOT BE 
RELIED ON BY DEFENDANTS _ 

I. 

30. There is a clear issue as whether or not demand 
was properly made upon Kama Rippa for payment of any royalties 
that might be due thereunder. While it is true that on August 
23, 1973, the American Guild of Authors and Composers sent to 
Kama Rippa a registered letter demanding immediate payment of 
whatever royalties might be due Melanie the American Guild of 
Authors and Composers is not Melanie. The AGAC, upon request 
of plaintiff, was unable to and refused to produce any appoint¬ 
ment of the AGAC as Melanie's agent. Plaintiff would most 
vigorously contest and has previously raised the issue that the 
AGAC was not the agent and was not entitled to make such a 
demand for payment of royalties due. Only Melanie or Melanie's 
duly authorized agent might make payment to royalties due. As 
further evidence of the confusing nature surrounding such demand 
and the requirement that demand be clearly made (rider to 
paragraph 6 of the Publishing Agreement of May 31, 1968) in 
addition to the alleged "demand" on August 23, 1973 (which 
demand is without founding and substance) this office received 
a demand dated September 13, 1973, from Sandor Frankel and no 
word from Melanie's actual attorneys Robert L. Casper, P.C. 
Subsequently, we were advised on September 20, 1973, by Robert L. 
Casper, as attorney for Melanie and Amelanie Music, that payment: 
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were to be made directly to Melanie by royalty check at 200 
Central Park South, New York, New York. A copy of said letter 
of Robert L. Casper is annexed hereto as Exhibit "I" and a copy 
of the letter of Sandor Frankel is annexed hereto as Exhibit 
"H." At this point Kama Rippa is left in a quandry as to where 
if any place payment should be made. However, it is a good faith 
effort to put the parties on notice that it did intend at some 
time in the future to pay ail monies which would then be due to 
Melanie (in compliance with the provisions requiring such 
notice found in said paragraph 6, Publishing Agreement of 
May 1968), Kama Rippa sent a letter to the American Guild of 
Authors and Composers and Robert L. Casper, P.C., reciting that 
the Order of Attachment had been levied, that it was enclosing 
the balance and until the Order was either vacated or the issues 
resolved with respect to Melanie's breach of her agreements with 
Kama Rippa they would be constrained to withhold $75,000. A 
copy of said letter is annexed hereto as Exhibit "J." It should 
be reiterated at this point that in addition to the aforemention¬ 
ed grounds from withholding Kama Rippa has considered and 
presently does consider Melanie in breach of all of her agree¬ 
ments with Kama Rippa. We noted that the AGAC was not the 
authorized representative at the time that they made demand. 
Finally, Melanie had the clear option of putting up a bond in 
the State action in order to secure the $75,000 which plaintiff 
was sure to receive on judgment of the issues at hand. If she 
had put up such a bond (at a cost of approximately $500) the 
entire $80,000 would have been transferred to her forthwith. 
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On September 26, 1973, we received another demand, this time 
from Sandor Frankel requesting whatever monies might be owed 
to Melanie Schekeryk. As it began to develop, Kama Rippa was 
"damned if it did and damned if it didn't" and at the same time 
was under an existing order of the Court. If it had paid out 
such monies while under order of the Court the Court in its own 
volition could have declared Kama Rippa in contempt. In 
addition, Kama Rippa would have been incredibly contemptuous to 
have first secured an Order of Attachment based on a firm belief 
that the assets which it held and was about to deliver to Robert 
L. Casper (not the AGAC) were indeed the only assets of Melanie 
Schekeryk within the jurisdiction of the New York Courts. If it 
secured the Order of Attachment and then turned around and paid 
out the money Kama Rippa would have definitely been held in 
contempt of Court. 

31. Kama Rippa acted in all good faith in (a) obtain¬ 
ing the Order of Attachment, (b) withholding payments due 
Melanie during the Order of Attachment as a result of her breach 
of. all the agreements with Kama Rippa and (c) paying such money 
to Melanie immediately after the Order of Attachment was vacated 
which money was accepted and converted without a qualm on the 
part of Melanie. It is salient to note at this point that 
Melanie has made no allegations as to harm incurred by the 
approximately sixty (60) day delay in payment or any prejudice 
resulting thereby. 
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3 ' ' ‘ * 32 * Thia affidavit will not deal with Frenkel's 

anegaUons as to the'propriety or impropriety of plaintiff, 
actions in attaching itself^ The State Court has already ruled 
on the question. Your deponent would only note that the self- 
serving argument put forth*in paragraph 15 of Prankel'a 
affidavit has no basis in law or ii fact. He attempts to make 
it appear that the attachment itself was the ground for vacating 
the Order of Attachment when in fjct it was not. In addition, 
Frankel citos no law for his arpument, has not in the past 
cited any law for this argument and the state Supreme Court, 

with ample knowledge and opportunity to rule on this question 
refused to do so. * | : 

' t J ; 

VI. T^E CASH LAW !>OES NOT HOLD PLAINTIFF 
L.ABLE IN DTV- -•TORY JUDGMENT. 

DEFENDANT ' LIMITED TO TORTIOUS 
E ' MAGES, I!" .. , TO BE RECOVERED 

GAINST PL*. HirF'S UNDERTAKING 
FO R ITS ; ; • < . ^'ENT 

i 

33. Under New York law plaintiff is not liable In 
Si egel v. Northern Boule- arc^a nd 80th Street Corn. . 3i App . Div> 
2d 182, 184, 295 N.Y.S.2d 804,-807 (1st Dept. 1968), quoted at 
length in Frankel'a affidavit, the Court did not rule, as 
Frankel would have thia Court believe that in the factual 
pattern auch as the case at bar plaintiff should be held liable 
in declaratory judgment for securing an Order of Attachment 
•ubsequently vacated. In the Siegel case a tort action was 
brought for damages under a Writ of Attachment- There are no 
damages in this case nor have defendants alleged any. While it 
may be true in the Siege! case founded on a writ of attachment 
being void from the beginning the Court in our case specifically 
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refused to rule on such a question. In addition, the Siegel 

case specifically limited itself to an action in tort liability 

< \ 

as for trespass or conversion. The action herein is one for 

declaratory judgment and punitive damages. The Siegel Court, 

at page 809, apart from describing a number of other cases, 

* 

specifically stated as follows: 

I 

"There is no doubt about the fact 
f that the rule is that the mere filing 
,of an attachment subsequently vacated 
does not automatically subject the 
l party who sued out the writ to tort 
,* ' liability as for trespass or conversion. 

, » But a tort action does lie where the 

. , m attachment was procedurally defective 

» ab initio and, therefore, void or 

voidable." 

The State Court in the case at bar specifically refused to rule 
on whether or not the attachment was defective ab initio . The 
State Court simply stated that counterclaims outweighed claims 
and as such the attachment was to be vacated. In addition, the 
Siegel Court goes on to say that recovery for injury caused by 
a wrongful attachment is an action in conversion or trespass 
(295 N.Y.S.2d at 810). Liability is said to flow for any 
deunages proximately resulting therefrom. Defendants in this 
case have not alleged any such liability. Defendants are not 
suing in tort. Defendants seek to take this Court and have it 
rule, under the guise of a question of summary judgment, on a 
complex set of facts leading to a breach by Melanie of her 
Publishing Settlement Agreement, Exclusive Songwriter's 
Agreement and Exclusive Publishing Agreement with plaintiff 
herein. The Siegel Court states that the prevailing view is 
that reasonable counsel fees incurred or expended in defending 
against a wrongful attachment are recoverable (295 N.Y.S.2d at 
811). The State Court in our action specifically refused to 
grant counsel fees tc Mr. Frankel. It is clear then that the 


- 22 - 









. 295A. 

State Court did not believe that the attachment was wrongful. 

34. Under New York law a party seeking an attachment 

I 

must place an attachment bond in a percentage of the amount to 
be attached in order to secure the attachment. The attachment 
bond provides that the party securing the attachment shall pay to 
the party whose assets are attached all legal costs and damages 1 

which may be sustained by reason of the attachment if the party 1 

j 

attached recovers a judgment (CPLR 6212(b) ) or if the attachment 1 
is vacated The proper remedy for the defendants herein would be} 
if they are in fact damaged, to sue for damages on the attachment 
bond. This is what the Siegel case is about. See also 
Maglificio v. Fidelity , 35 A.D.2d 517, 312 N.Y.S.2d 113 (1970).- 1 
In Maglificio there was a specific action to recover on an 
attachment bond. The Court, citing Siegel , held that such a 
proceeding is precisely correct under the aforecited position of 
the Civil Practice Law and Rules. It is noteworthy that the 
provision cited is the specific, provision which the Judge in the 
Supreme Court case in our case refused to rule on. This Court 
cannot now rule on the same matter. 

35. Although more fully detailed in plaintiff's brief 

A 

submitted herewith, plaintiff would point out Berger-Ti1les 
Leasing Corp. v. York Associate, Inc. , 295 N.Y.S.2d 62, 53 Misc. 

2d 490 (Sup. Ct. Suffolk Co., 1961). In Berger it was held that 
an injunction obtained by a tenant subsequent to service cf a 
notice of termination prohibiting certain landlords from 
terminating a lease to preserve the status quo, tolling the 
running of a thirty (30) day termination period. In the case 
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at bar the Order of Attachment in effect acted to preserve the 
status quo until such time as the Order of Attachment was 
vacated or there was a finding and resolution on the merits. The 
argument put forth by defendants that a self-imposed obstacle 
would not toll such a period is without merit as more fully 

I detailed in plaintiff's accompanying memorandum of law. It is 
absurd to say that the plaintiff should now be made to convey, 
by way of summary judgment, almost a half million dollars worth 
of copyrights because of a sixty day delay in payment of $79,500. 

36. In sum and substance then the liability of the 
plaintiff, if any, for the attachment should be that limited - 
to the undertaking given to the Court on the attachment, that 
is, the size of the bond. This is what Siegel and Maglificio 
stand for. The liability of the plaintiff should not be 
extended to non-damages, that is, reversion of copyrights. 

I Defendants have not alleged damage and have not elected to 
proceed to sue the plaintiff on the undertaking given in 
Supreme Coujrt. They have been content to cause the vacating 
of the Order of Attachment and then come to this Court, who has 
little knowledge of the proceedings heretofore had in State 
Court, and ask this Court to rule in a fishbowl on the question 
of reversion of opyrights. Such question is not proper 
within the ambit of damages under an Order of Attachment which 

i 

was subsequently vacated. This is equally true with respect 
to the recovery of attorney's fees. The State Court chose r.ot 
to rule on the question of attorney's fees and chose equally 

1 well not to rule on any of the other arguments raised by 

ji 

defendants' counsel herein. How then can this Court rule with 
even lesser knowledge than the State Court had. It cannot 

I' 

and should not. 

j 

i 

! 

: 
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PLAINTIFF HAD A CLEAR RIGHT 
TO RELY ON A LEGAL ORDER OF 
ATTACHMENT AND PAY THE ATTACHED 
MONEY TO THE SHERIFF. 


37. The second argument raised by defendants is 
that notwithstanding the .correctness of the attachment the 
plaintiff cannot rely on the attachment as a bar to the pay¬ 
ment of royalties since the plaintiff secured the order of 
attachment. For his authorities the defendant chooses to cite 
Corpus Juris Secundum an d Corbin on Contracts . This issue will 
be dealt with more extensively in plaintiff's accompanying 
memorandum of law. The plaintiff might agree with defendant's 
arguments if plaintiff's actions were wrongful, fraudulent 
or false in any respect. They were not. Judge Markowitz 
specifically held that they were not. Judge Markowitz has 
ruled on this question and this Court cannot. 

38. In addition defendants are incorrect in two 
other and most important aspects. In the first instance, as 
previously stated, plaintiff's reliance on the attachment 
is only partial. Plaintiff was fully justified in withholding 
royalties in view of Melanie's prior breach of the Publishing 
Agreement by refusal to release the three compositions for 
sale to the public. In the second instance, the obstacle was 
not created by plaintiff in the manner the cases suggest. 

The obstacle is created by law. Plaintiff, for jurisdictional 
reasons and security reasons obtained an attachment, not as 
Frankel suggests, to avoid payment of royalties. 

39. An attachment operates with the effect of law. 
Plaintiff is so bound. In addition, plaintiff has taken the 
position and does take the position that the Publishing 
Settlement Agreement of 1971 is inextricably entwined with the 
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Exclusive Songwriting Agreement and Exclusive Publishing 
Agreement, both dated May 31, 1968. Since Melanie is in breach 
of her Agreements of May 31, 1968, by breach of her Agreement 
of August, 1971, plaintiff is fully within its rights to with¬ 
hold royalties (although it chose not to do so in good faith). 

The reversionary rider relied on for return of the copyrights 
prayed for in defendants' moving papers simply does not bear 
on the issue. Said rider specifically refers to acts of 
government and other similar and dissimilar acts. It is clearly 
contemplated that an act of law would act as reason to withhold 
royalties until such time av the question of law is settled. 

All of the foregoing are factual disputes between plaintiff 
and defendants herein. All of the foregoing must be fully heard 
by this Court and not reduced to the mere question of summary 
judgment. 

40. Other language is equally important to noting the 
effect of an attachment on ary debt to be paid. The defendants' 
statement that a debtor owes a creditor hi6 money notwithstanding 
the Order of Attachment is erroneous. This Court is respect- 
fully referred to S6204 of the Civil Practice Law and Rules of 
New York which specifically exempts a garnishee who holds and 
delivers to the Sheriff money attached. Such holding and delivery 
to the Sheriff constitutes a discharge from the garnishee's 
obligation to the defendant to the extent of the payment or deliver 

41. A Sheriff's levy in New York is made in the form 
annexed hereto as Exhibit "K". We call the Court's attention 
to the second paragraph of said levy which part of such paragraph 
reads as follows: 
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"YOU ARE FORBIDDEN BY LAW, for ninety 
days after this service and for such 
additional time as the Court by order 
may provide, to transfer, pay over 
or otherwise dispose of the debt or 
property so levied upon as hereinbefore 
specified to any person other than the 
Sheriff except by written direction of 
the Sheriff. The Sheriff has and claims 
a lien upon the levied property for hie 
statutory fees and poundage." 


mi 


It is respectfully submitted herein that the effect of the levy 
by the Sheriff of an Order of Attachment be it upon the plaintiff 
by Order of Attachment secured by the plaintiff or be it on a 
third party (such as Robert L. Casper, P.C. who was also levied 
against) acts to discharge the garnishee from his obligation to 
pay a creditor any sums owed. If the defendants are damaged 
they have redress by seeking damages against the undertaking in 
State Court. They cannot now, as defendants have herein, come 
to this Court and ask for reversion of copyrights based on a debt 
unpaid. In the first instance the debt has been paid. In the 
second instance defendants have alleged no harm or prejudice 
resulting from the delay thereby. In the third instance the 
effect of a Sheriff’s levy is to hold monies and freeze the status 
quo. Finally, $6204 of the Civil Practice Law and Rules speci¬ 
fically contemplates the problems arising between debtor and 
creditor and the effect of an Order of Attachment.* 


It is to be noted at this point that despite the vacating 
of the Order of Attachment since the Order of Attachment was 
successful, that is §75,000 was attached, the party obtaining 
the Order of Attachment (plaintiff herein), would necessarily have 
to pay poundage. It would seem logical then that ip poundage 
is to be paid and the Order of Attachment was successful $6204 
is operative in this case. 
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VIII. AS A MATTER OF EQUITY THIS 
COURT SHOULD NOT ORDER 
REVERSION OF THE COPYRIGHTS. 

42. There are questions of equity, requiring a 
hearing before the trier of facts. The first element is 
the meaning of "of the essence." T1is phrase is incorrectly 
relied on by defendants as the contractual obligation requiring 
a reversion of copyrights. The second element revolves around 
the powers of an equity court to modify its decree to conform 
to the realities as opposed to specific enforcement of a 
particular contractual provision. 

43. The rider to paragraph 6 of the Publishing Agree¬ 
ment dated May 31, 1968 begins as follows: 

"The payment of royalties when due are 
of the essence. Accordingly, if the publisher 

ac c°unt and pay royalties in accordance 
with this paragraph . . . ." 

This court must determine whether or not, as a matter of equity, 
the delay in payment of royalties for a period of sixty days, 
in view of the prior breach of the Publishing Agreement ar.d 
Publishing Settlement Agreement by defendants, is sufficient 
to warrant an order of this court causing the reversion of all 
copyrights from plaintiff to defendants. Plaintiff would 
submit it is not. In any event, such a question is not a 
question to be dealt with as a matter of summary judgment. 

There is a clear question of fact. It is a question which can 
only be resolved after a full trial on the issues heretofore 
presented. The full rider to paragraph 6 (see paragraph 9 above) 
clearly contemplated that there would be certain delays which 
might make inevitable a delay in payment of royalties to the 
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defendants. It would seem then an open question as to whether 
or not the delay, which delay defendants have not claimed to 
have resulted in any prejudice or harm to them, is sufficient 
to warrant a reversion. How can this court possibly determine 
same without a full hearing. 

4 4. It is clear as a matter of law (which controls) 
that the designation of the particular date on which a thing is 
to be done does not make that date the essence of a contract. 
Ballen vs. Potter, 167 N.E. 424, 251 N.Y. 224 (1929). Equally 
generally, despite notice in the contracts to the contrary, 
time is not considered of the essence in agreements in which 
no serious prejudice can result from the delay. Denkcr vs. 
Twentieth Century Fox Film Corp .. 210 N.Y.S.2d 241, 26 Misc.2d 
1035, modified 213 N.Y.S.2d 214, 13 A.D.2d 627 (N.Y. Sup. Ct. 
1961). What constitutes a reasonable time must be determined 
by the facts and the circumstances of each particular case. 
Sillur Realty Corg. vs. Llrco Realty Corp .. 128 N.Y.S.2d 800, 

205 Misc. 720 (n.Y. Sup. 1954). 

45. While normally the dates specified in the contract 
should not be interfered with by a court, the court clearly 
has equitable grounds herein to make such changes as to reflect 
the real nature of the dealings between the parties. l n the 
first instance, it should be noted that even assuming Kama Rippa 
did not make payment without the order of attachment being 
served, no obligation would ensue to make such payment until 
thirty days had elapsed from a written demand therefor. 

Assuming then that the written demand came several months after 
the delay in payment, there could be a lengthy period of delay 

t 
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before royalties were paid out. Such a pattern does not fit 
whether force "of the essence'* contracts, specifying a firm 
date, for example, for completion of a building. No prejudice 
has been shown by the court sanctioned brief delay herein. 

The only obligation, if any, that plaintiff should have to 
defendants for the delay would be, perhaps, an additional 
payment of interest over the time period of the delay as well 
as any proveable damage they might have. The question of 
proveable damage, of course, is a question for the trier of 
fact. 

46* There is a clear distinction to be made between 
time of the essence (not said in our rider) and timely perform¬ 
ance of the essence (which is what in effect the rider to 
paragraph 6 says). In the first part, where a performance on 
a particular date is of the essence, the date specified is firm 
and not subject to fluctuation by whim of the parties. In 
the latter case, where the time for performance is dependent 
on the actions of the parties, however, not only is a court 
of equity enpowered to add the question of reasonableness to 

the terms of an agreement between the parties but where 

\ 

another period of time is given in the contract for the perform¬ 
ance (as herein would be thirty days after demand), the court 
is in essence required to read in the element of reasonableness 
Real Products vs. Buff , 109 N.Y.S.2d 324 (Sup. Ct Jefferson 
County, 1952). While a notice of a definite thirty day period 
was specified in terms of the agreement, the period did not 
commence until demand was made. At best, this could mean a 
sixty day delay or more in the payment of royalties assuming 

that the payment of royalties was not immediately forthcoming 

© 

on the other due date. How then can "of the essence" have 
meaning. It cannot. The court must hear the doalims he*vee» 
the parties to determine the import they have given to their 
agreement. 
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47. It is to be reiterated at this point that 
the defendants have in no way alleged that they have been 
prejudiced or otherwise harmed by what amounted to a reasonable 
delay in the payment of royalties until the question of attach¬ 
ment had been resolved. In addition, such a delay is not to 
be considered unreasonable in view of the plaintiff's con¬ 
tention that defendants have been in breach of their agreements 
to deliver compositions under the Publishing and Songwriting 
Agreements and Publishing Settlement Agreement. 

48. The question of reasonableness is a question 
which must go to the ]ury. As a general rule, time is usually 
of the essence in mercantile and option contracts and real 
estate agreements. As an equally general rule, unere there 
are royalties coming in, time is rarely made of the essence. 

The operation of the parties herein confirms that time is not 
really of the essence since there was a prior default by 
Kama Rippa (recited by Frankel) which default was waived by the 
defendants after payment of royalties due them. Even at that 
time, they were not heard to complain that they had suffered 
any prejudice or hardship by the delay. They cannot now 
come to this Court and ask this Court to order apprex irate ly 
$400,000 worth of copyrights to be turned over to them by 
virtue of a sixty day delay sanctioned by the Judge of the 
Supreme Court New York after hearing ex parte, all the facts 
granted the order. As a matter of equity, this is unconscionable. 

49. As a general rule, a stipulation for the pay¬ 
ment of money at a particular time will not be regarded as an 
essential part of an agreement. A breach thereof would 
generally not admit of a destruction of a contract. At the 
same time, an express stipulation making time of the essence 

* 

I 
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will be enforced unless to do so would be unconscionable . 

Hudson City Savings Bank v. Brockhurat , 49 A.2d 436, 136 N.J. Eq. 
562. There is no New York law in support of the defendant*' 
theory. All they have said i* that where an obstacle to 
performance is created by the person charged with performance, he 
cannot rely on the obstacle. They do not, however, cite any 
authority in support of their contention where such obstacle 
is created as a matter of law. We would submit that it is 
perfectly proper for an Order of Attachment to issue and the first 
Judge in New York Supreme Court agreed. We would equally submit 
that plaintiff was justified in seeking such Order of Attachment 
in view of its very good case for the $75,000 damages sought 
for non-performance. Plaintiff operated in all good faith and 
despite Melanie's breach of all the Publishing Agreements with 
the plaintiff, paid the monies due Melanie pursuant to said 
agreements within a short time after the vacating of the Order 
of Attachment. The Order of Attachment was not the entirely 
relied upon by plaintiff to withhold its monies. We would submit 
that this Court as a matter of equity cannot permit itself to 
rule that a reversion of a half million dollars of copyrights may 
take place on the basis of a sixty (60) day delay or the 
difference of $4,500 (amount separating $75,000 and $79,500). 

This is particularly true without any claims that any prejudice 
has resulted. This Court, as an equity court, since that is the 
relief requested by defendants, chould grant summary judgment 
on the claims for declaratory and injunctive relief. 
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IX. THE REQUEST FOR COMPENSATORY 

AND PUNITIVE DAMAGES IS IMPROPER 

50. Frankel's prayer for a summary judgment with 
respect to attorney's fees on the basis of work done in the 
securing of an Order of Attachment is improper. This question 
was specifically ruled upon by the Supreme Court of the State 
of New York and they refused to grant him counsel fees. This 
Court cannot now grant him counsel fees as compensatory damages. 
Annexed hereto as Exhibit "G" aforementioned is the affidavit of 
your deponent which was submitted to the Supreme Court and they 
ruled against Frankel's request for attorney's fees. The argu¬ 
ment in said affidavit is raised herein by reference. 

51. Frankel’s affidavit in paragraph 34 thereof 
assumes that Justice Markowitz in the Supreme Court made certain 
motions on his own volition to refer the question of ees to this 
Court. Nothing could be further from the truth. The Siegel 
case, so amply argued by Frankel, makes the clear statement that 
counsel fees are a proper award at the time of the vacating of 

the attachment if counsel for the party who was successful in 

\ 

vacating the attachment moves for same. In our case, Frankel 
did move and was refused counsel fees. It cannot be said that 
by such refusal, that Justice Markowitz left it to this Court to 
make such a determination. 

52. With respect to the idea that exemplary and 
punitive damages ought to flow from the set of facts forning 
the subject matter herein, this Court does not have before it 
an Y facts to make any finding with respect to punitive damages. 
In addition, punitive damages are generally awarded where there 
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has been damage to the public and where private damages cannot 
effect redress. In this particular case, the public has not been 
damaged nor has any allegation of the same been made. There has 
been no finding chat plaintiff has misused in any manner the 
State Court’s legal process. Plaintiff, on the contrary, obtained 
the legal process not through any misrepresentation of facte and 
not through any twisting of procedure. Plaintiff’s actions in 
this matter were clearly open and with justification. Plaintiff 
will undoubtedly recover the $75,000. Defendants’ position with 
respect to their default under the publishing agreements is 
completely untenable. 

5 3. One other point ought to be noted. Defendants' 
counsel's affidavit has daisied, as discussed above, that $7,700 
as compensatory damages as the deunages to be awarded in the 
fifth counterclaim and $25,000 in punitive damages to be awarded 
also on the fifth counterclaim. This would bring a total of 
approximately $32,700 as compensatory and punitive damages on 
the fifth counterclaim. It is most interesting to note that 
in the fifth counterclaim itself (paragraphs 99 and 100 of the 
"Answer and Counterclaims of Defendants") defendants sought 
damages for their attorney in the amount of $50,000 and exemplary 
and punitive damages in the amount of $1,000,000. Now, when 
this Court looks at the facts and the defendants are put in the 
position of supporting them, they have reduced their claim 
substantially (although already denied by the Supreme Court in 
New York when applied for). If such a reduction can take place 
without any hearing it is hard to imagine that even more facts 
may not come to light at a full hearing of this matter. 
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54. In view of all of the information contained 
above as well as that contained in the two affidavits of Arthur 
Kass (the latter including an additional affidavit of Arthur 
Kass and Joseph Zynczak), plaintiff believes that there are 
innumerable questions of fact which must be resolved and that 
only can be resolved at a full and complete hearing op the "•e r its. 
The situation is far more complex and detailed than defendants' 
counsel would have this Court believe. In particular, if Melanie 
is found to be in breach of the agreement, meaning the Publishing 
and Songwriting Agreements, it would constitute a prior breach 
of the agreement absolving plaintiff from liability. In addition, 
there is substantial question, factually, as to the facts and 
circumstances surrounding the securing of the Order of Attachment, 
its purpose and levy. There are also questions regarding waiver 
and estoppel on the part of plaintiff which can only be deter¬ 
mined from healing regarding the prior actions of the parties. 
Finally, defendants do not come into this Court with clean hands. 
As an equitable matter and in view of the tremendous imbalance 


between the relief requested by plaintiff and the relief requested 
by defendants and, in view of the power of this Court as the 
court of equity to modify any judgment it might issue, this Court 
must hear all the facts in open trial. 

55. It i« respectfully requested, therefore, that thi 
motion for summary judgment be denied in all respects/Shd that 


this case proceed to trial on the merits 


7 /f 


Sworn to before me this 
4th day of January, 1974 


"HARbEtf 1 I. LEWIN 

T 


MARLENE H. UNDER 

I'uUU SI*'* ot Ut* ’*'»• 

Nn 31/bC/600 
bua iwJ in *«« <<" v tounl, 

Ctrl tit* 1 * «>t*J •» * ^i0(/ 

CommtMiOA (>p»*i S»ttA 30. 
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KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-against- 

MS. MELANIE SCHEKfeRYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 

-and- 

MELANIE AND PETER SCHEKERYK, 
individually and d/b/a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 

Third Party Plaintiffs, 

-against- 

KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC. and BUDDAH RECORDS, 
INC., • 


Third Party Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


( SS. : 


73 Civ. 3789 
(JUDGE KNAPP) 


AFFIDAVIT OP PERSONAL 
SERVICE _ 


MARGUERITE A. STENSON > being duly sworn, deposes 

and says: 

Deponent is not a party to the action, is over 18 
years of age and resides at 338 East 83rd Street, New York, N.Y. 
On January 4, 1974, deponent served the within 

(1) Affidavit in Opposition to Cross Motion for 
Summary Judgment in Favor of Melanie Schekeryk 
on the Second, Third and Fifth Counterclaims 
against Kama Rippa Music, Inc. with Exhibits: 

(2) Memorandum of Law in Opposition to the Motion 
for Summary Judgment; 

(3) Reply Affidavit in Support of Plaintiff's 
Motion to Dismiss; 

(4) Kass Affidavit in Opposition!1); and 

(5) Kass Affidavit in Opposition(2) 
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•t 225 Broadway, New York, Ntu Yotk upo „ s „ dor , rinJwl> E , q _ 

th. attorney for the defendant, herein, hy delivering a true oc 
thereof to hi„ peraonally. Deponent knew the person ,o aerved 
to be the person mentioned and described in said paper, a, 
the attorney for the defendants therein. 


Sworn to before me this 
day of January, 1974 



Notary P 


*No 31-733/600 

QuaUt.cd Hear 
cirM'CiH '•*> 


,°ai4 
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KAMA RIPPA MUSIC, INC., 
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Plaintiff, 


-against- 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 
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Defendants. 


-and— 


MELANIE and PETER SCHEKERYK, indi¬ 
vidually and d/b/a AMELANIE MUSIC 
and TOO PEOPLE MUSIC, 

Counterclaimants, 


REPLY AFFIDAVIT IN 
SUPPORT OF CROSS - 
MOTION FOR SUMMARY 
JUDGMENT IN FAVOR 
OF MELANIE SCHEKERYK 
ON THE SECOND, THIRD 
AND FIFTH COUNTER¬ 
CLAIMS AGAINST KAMA 
RIPPA MUSIC. INC. 


-against- 


73 Civ. 3789 


KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, 
INC. . 


Coun terde fendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


SANDOR FRANKEL, being duly sworn, deposes and says: 


1. I am counsel for the defendants/counterclaimants 
herein and respectfully submit this affidavit in reply to the 
affidavits and memorandum of law submitted on behalf of Kama 
Rippa Music, Inc. ("Kama Rippa") which oppose the instant 
motion of Melanie Schekeryk ("Melanie") for summary judgment 
on the second, third, and fifth counterclaims asserted by 














Melanie against Kama Rippa. _ 
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2. What emerges clearly from the opposing papers sub¬ 
mitted on Kama Rippa's behalf is that despite Kama Rippa's 
repeated generali ’.ations to the contrary, there is not a 
single material fact in dispute between the parties with 
respect to Melanie's second, third, and fifth counterclaims 
against Kama Rippa. In all the pages of Kama Rippa's affida¬ 
vits and memorandum of law, much of which is absolutely irre¬ 
levant to the instant motion, Kama Rippa does not dispute the 
following dispositive facts: 

(a) Kama Rippa and Melanie entered into the Songwriter's 
Agreement annexed as Exhibit 2 to deponent's moving 
affidavit*; 

(b) Kama Rippa and Melanie entered into the Agreement Re¬ 
garding Remaining Songwriting Obligations annexed as 
Exhibit 3 to deponent’s moving affidavit**—although 


* In describing this Songwriter's Agreement, the affidavit 
of Kama Rippa's counsel omits naming Melanie as a party 
(see p. 4, bottom line thereof). This is apparently a 
typographical error, as the copy of the Agreement annexed 
to counsel's affidavit is identical to the copy of the 
Agreement annexed to deponent's moving affidavit, and is 
signed by Melanie as a party. 

** The affidavit of Kama Rippa's counsel inaccurately states 
(at p. •*, line 4) that this Agreement was signed by Kama | 
Sutra Music, Inc., Kama Rippa's affiliate, rather than by 
Kama Rippa itself. This is evidently another typographi¬ 
cal error, as the remainder of that paragraph refers to 
Kama Rippa, and the copy of the contract annexed to 
counsel's affidavit, which is identical to that annexed 
to deponent's moving affidavit, is signed by Kama Rippa 
as a party and not by Kama Sutra. 


2 
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Kama Rippa chooses to call this agreement the “Publish ■ 
lng Settlement Agreement"; 

(c) Kama Rippa was required, under the Songwriter's Agree¬ 
ment and under the Agreement Regarding Remaining Song¬ 
writing Obligations, to furnish to Melanie a full 
royalty payment not later than August 15 of each year, 
including 1973, for the preceding period of January 1 
through June 30 of that year; 

(d) The Songwriter's Agreement and the Agreement Regarding 
Remaining Songwriting Obligations provided that timely 
payment of royalties by Kama Rippa to Melanie is of 
the essence of both agreements, and that if Kama Rippa 
failed to make payment by August 15 and if such de¬ 
fault continued for 30 days after written demand, than 
all rights in and to all the musical compositions re¬ 
vert automatically to Melanie; 

(e) The Songwriter's Agreement and the Agreement Regarding 
Remaining Songwriting Obligations expressly grant 
Melanie the right to specific enforcement of the above 
provisions, including reversion of all rights in and 
to the musical compositions; 

(f) Kama Rtppa failed to pay Melanie her royalties on 

I 

August 15, 1973, notwithstanding the fact that Kama 

i 

Rippa owad Meianie §79,436. for the period January 1, 
1973 through June 30, 1973; 

(g) Written demand for payment of Melanie's royalties was 


rnadt by the American Guild of Authors and Composers 










Il 


("ACAC") on August 24 1973 

' 1973 (Kama RiPPa now protests. 

for the first time in the many years th,- „ 

•y years that Kama Rippa 

has been paying Melanie's rovaltioc * . 

royalties to AGAC, AGAC's 

authority to act as Melanie's agent- thi, 

yent, this protestation 

1. entirely frlvolou.--... „ 4 _, _ ^ > 

K “ a R1PPa dld n0t W «•*— Within 30 lay. of th . 

written demand which Kar , a Rlppa recelv . d on ^ 

1973; 

M K “ a S1PPa dld "* » until hovember J 

Cnd he, additionally failed up to the p „, ent tQ pay 

her the inter..t that had accrued by thet time, , 

<J> ° rder “ •«•*»» «el.„l. „hlch 

levied upon Kama »lp pa was obtaln . d p „ _ 

°wn ex parte application and wa, c.ua.d to be eo 
levied by Kama Ri ppa itself; 

M ™* ^ ° f AttaCh ’”" t .oated in Supreme court. 

• Sta “ ° f YOt,t - * **• Hon. Jacob Markowitt, as 
having "no legal foundation- ,eee memorandum „pi n i on 
end order of judge Parkowitt annexed a. fahibit. , a „d 
10 to deponent's moving affidavit); 

(1) K*» Rippa did not appeal from Judge Markowlf order, 

end th. time within which to do eo he. expired. 

It 1. reepectfully aubmltted that the only i.eu. to be d.cld.J 
in view of th. above^ undisputed facta. i s th. legal effect of I 
Ke«a R.ppa . default, an lsaue which la pr.claely the purpoe. 

Of th. summary ludgm.nt provl.lons of the federal „„i.. of 
Civil Procedure. 


v 
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3. In an attempt to construct an "issue of fact" whera 
none exists, Kama Rippa claims that the following "factual 
issues" can only be determined after a full hearings 

(a) Whether AGAC was authorized to demand on Melanie's 
behalf royalty payments which Kama Rippa owed Melanie; 
and 

(b) Whether Melanie "waived" her rights under the rider to 
paragraph 6 of the Songwriter's Agreement. 

For the following reasons, it is respectfully submitted that 
both of these purported "factual issues" which Kama Rippa is 
now attempting to create are afterthoughts of no substance, 
with which Kama Rippa is now attempting to avoid the conse¬ 
quence of its plain and qross default on royalty payments, 
its brazen misuse of the State Court's process, and the un¬ 
equivocal reversionary provision of its agreements with 
Melanie. 

AS TO AGAC'S AUTHORITY TO DEMAND ROYALTY 

PAYMENTS ON MELANIE'S BEHALF FROM KAMA RIPPA 

4. Kama Rippa, while admitting that it received AGAC's 
demand letter on August 24, 1973, states that "AGAC, upon re¬ 
quest of plaintiff, was unable to and refused to produce any 
appointment of the AGAC as Melanie's agent .... AGAC was 
not [Melanie's] agent and was not entitled to make such a de¬ 
mand for payment of royalties due." (Affidavit of Kama 
Rippa's counsel, 5 30). This contention is frivolous. 

5. AGAC, after mailing the demand letter on Melanie's 


5 
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behalf, received a reply letter from Kama Rippa's counsel (a 
copy of which is annexed hereto as Exhibit 1), stating that 
Kama Rippa "always made timely payment to Melanie." Subse¬ 
quently. Kama Rippa's atto.aey sent a second letter to AGAC, 
requesting a copy of ACAC's contract with Melanie; AGAC re¬ 
ferred counsel's second letter to deponent, as Melanie's 
attorney. Deponent, on September 13, 1973, sent a letter to 
Kama Rippa's counsel which, in addition to reiterating on 
Melanie's behalf previous demands for payment of her royal¬ 
ties, informed Kama Rippa's counsel that AGAC had forwarded 
to deponent counsel's request for a copy of AGAC's contract 
with Melanie, and requesting Kama Rippa's counsel to "please 
inform me of the reason for this request." (A copy of depon¬ 
ent's letter to Kama Rippa's counsel is annexed hereto as 
Exhibit 2). Deponent never received a reply to this letter. 

6. Annexed hereto as Exhibit 3 is a copy of Melanie's 
contract with AGAC, entered into on June 19, 1968. (The 
authorization is in the name of Melanie Safka. Melanie's 
maiden name, as Melanie was not yet married at the time). 

In this agreement, Melanie expressly grants AGAC the right 
"to demand, receive, collect, deposit, and process all royal¬ 
ties which may be or become due and payable to me" (see f 7 
thereof). Although the affidavit of Kama Rippa's counsel 
makes no mention of this, deponent mailed to Kama Rippa's 
counsel a copy of AGAC's authorization to act on Melanie's 
behalf approximately three months ago in connection with the 
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motion to- vacate the order o£ attachment in State Court — 
where Kama Rippa also unsuccessfully asserted the same al- 
*eged lack of AGAC's authority as Melanie's agent. In fact. 
Kama Rippa's own affiliate, Kama Sutra Music, Inc., is itself 
under contract with AGAC (see Exhibit 4 annexed hereto). 
Moreover, annexed hereto as Exhibit 5 is a copy of a letter 
sent on October 27, 1970 by Saul R. Maslan, lien AGAC's staff 
auditor, to plaintiff's affiliate, Kama Sutra, enclosing a 
copy of AGAC's authorization from Melanie. Kama Sutra reside! 
and does business at the same address and from the same office 
as Kama Rippa and has and uses the same offices, employees, 
officers, and facilities; in fact, Kama Rippa’s songwriting 
royalties to Melanie have always been paid by check drawn on 
the account of Kama Sutra (including Kama Rippa's belated 
check of $79,436. to Melanie which was finally received by 
Melanie on November 27, 1973, which check was also drawn on 
the account of Kama Sutra). 

7. In short, Kama Rippa and Kama Rippa's counsel have 
been dealing with AGAC as Melanie's authorized agent for 
years, and have for years been delivering Melanie's royalty 
payments to AGAC. When Kama Rippa previously defaulted in 
its last royalty payment to Melanie (for the semi-annual 
period ending December 31, 1972), AGAC was also the agent 
which served written demand on Melanie's behalf (see Exhibit 
12 to deponent's moving affidavit), and Kama Rippa never ques¬ 
tioned AGAC's authority to do so. 

7 











I 

: 317 A 

8. In addition to the above. the most irrefutable 
proof of Kama Rippa's acceptance and acknowledgment of AGAC's 
authority to act on Melanie's behalf is that when Kama Rippa 
attempted to make partial payment of $4,436. on September 20. 
1973 (when $79,436. was due and owing to Melanie), Kama 
Rippa transmitted its check for $4,436. to AGAC (as previous¬ 
ly noted, this partial payment was refused on Melanie's be¬ 
half); and when Kama Rippa again attempted on September 24. 

1973 to make partial payment of $4,436. to Melanie, this par- 
I tial payment was again tendered to AGAC as Melanie's agent 

(again, this partial payment was refused on Melanie's behalf)j 

. 

9. Additionally, the Court is most respectfully re¬ 
ferred to Exhibit J of the opposing affidavit of Kama Rippa's; 
counsel; a letter from Kama Rippa to AGAC purporting to ex¬ 
plain Kama Rippa's "posit! that Kama Rippa's having 

caused service of a levy upon itself "constrains [us] to 
withhold" $75,000. of the $79,436. due to Melanie— and that 
' therefore Kama Rippa was attempting to persuade AGAC to 
accept the balance of $4,436. That letter was written to 
AGAC by Kama Rippa's president, Arthur Kass. Significantly, 
Mr. Kass, in the affidavit he has submitted in opposition to 
the instant motion, does not deny AGAC's authority to act on 
Melanie's behalf, and does not deny'that for many years Kama 
Rippa has been dealing with AGAC as Melanie's d>-'y authorized 
agent. The question of AGAC's authority is raised only by 
Kama Rippa's counsel. For the above reasons, it is 
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respectfully submitted that the contention is frivolous.* 

MELANIE'S ALLEGED "WAIVER" OF 
HER CONTRACTUAL RIGHT TO TIMELY 
_ PAYMENTS OF ROYALTIES _ 

10. Kajna Rippa asserts, through the affidavit of its 
president, Mr. Arthur Kass, that the requirement of timely 
payment of royalt. . has in the past been "waived" by Melanie 
and that therefore Melanie should somehow be deemed by this 
Court to have "waived" timely payment of her royalties for 
the period January 1, 1973 through June 30, 1973. Thus, Kama 
Rippa attempts to excuse its present default by relying on 
its previous defaults. Despite what Mr. Kass concedes to 
have been Kama Rippa's previous late royalty payments, Mr. 

Kass* affidavit states (at 5 6), "Never once (until April of 
1973) did the defendants invoke the reversionary clause or 
even demand in writing that royalty payments be made at a 
particular date which would begin the thirty day period. 

It is respectfully submitted that this Court need 
not determine whether th-3e statements are true for even 
assuming arguendo their accuracy (although their accuracy is 

1 4 

* Moreover, in addition to AGAC, deponent, as Melanie's coun¬ 
sel, made several written demands to Kama Rippa on her be¬ 
half for full payment of royalties by registered letters 
dated September 13. 1973 and September 26, 1973 (see Exhi¬ 
bits 6 and 7 annexed hereto). Doth of these letters were 
received by Kama Rippa more than two months before finally, 
on November 27, 1973, Melanie's royalties were -eceived. 
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denied in the affidavits of Melanie and Peter SchcXeryk 
annexed hereto collectively as Exhibit 8), they would not 
constitute a defense to Melanie’s claim for reversion of the 
copyrights, for the following reasons. 

12. The most obvious proof that the "waiver" defense is 
totally frivolous is the fact that Kama iUppa, in its Reply 
to Melanie's Counterclaims, did not even assert "waiver" or 
anything remotely similar to "waiver" as a defense (a copy 
of Kama Rippa's reply is annexed hereto as Exhibit 9). For 
that reason alone, Kama Rippa’s claims of "waiver" should not 
even be considered by the Court. (See Rule 12(h) of the 
Federal Rules of Civil Procedure.) 

13. The reason that Kama Rippa did not assert “waiver" 
as a defense to Melanie's counterclaims is obvious from a 
reading of the contracts in question. The Songwriter’s Agree 
ment specifically provides: 

"No waiver of any provision of or default under 
this Agreement shall affect either party’s 
rights thereafter to enforce such provision or 
to exercise any right or remedy in the event 
of any other default whether or not similar." 

(See S 19 of Songwriter's Agreement.) 

The Agreement Regarding Remaining Songwriting Obligations 

also provides: 

"No waiver b^- any party hereto, whether express 
or implied, of any provisions of this Agreement 
or of any breach or default of any party, shall 
constitute a continuing waiver of such provi¬ 
sions or of a waiver of any other provision or 
provisions of this Agreement and no such waiver 
by any party shall prevent such party from en¬ 
forcing any and all provisions of this Agreement 
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or from acting upon any subsequent breach or 
default of any other party, under any provi¬ 
sions of this Agreement." (See p. 3 of Agree¬ 
ment Regarding Remaining Songwriting Obliga¬ 
tions.) 

14. Mr. Kass* affidavit does not dispute that after all 
of the alleged acts constituting "waiver" which he alleges 
occurred, Melanie's right to timely payment of royalties was 
promptly reasserted in connection with her right to timely 
payment of royalties for the period July 1, 1972 through De¬ 
cember 31, 1972, as described in paragraph 30 of deponent's 
moving affidavit. Mr. Kass' affidavit admits (*u j 16) that 
whatever may have previously occurred, "the defendants (did) 
invoke the reversionary clause" by April of 1973. It is un¬ 
disputed that when Kama Hippa failed to make timely payment 
of royalties to Melanie for the semi-annual period ending 
December 31, 19 ^ 2 . Melanie demanded in writing that payment 
of royalties, then late, be promptly made; nor does Mr. Kass 
deny that on April 11, 1973 Melanie's general cour'-el sent to 
Kama Rippa notice that because of Kama Rippa's default in 
making timely royalty payments the copyrirhts had reverted 
to Melanie. Thus, even assuming arguendo that as Kama Rippa 
now asserts Melanie had periodically in the past waived her 
right to timely payment of royalties up to that point, the 
law is well-established that: 

"After a condition of payment of instalments 'or 
of other performance) on time has been eliminat¬ 
ed by accepting such payments after default or 
by a mere waiver, it can be re-established by 
giving a definite notice to the debtor, provid¬ 
ed that the notice gives a reasonable time for 
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making up past deficiency and specifies that 
lster instalments must be paid on time as 
originally agreed." 3A Corbin. Contracts. 

$722. - 

The Court is most respectfully referred to additional author! 

ties cited and discussed in the accompanying reply memorandum 

of law, at Point III. 

Certainly, even if Melanie had in the past permit¬ 
ted Kama Rippa's late payment of royalties without undertak¬ 
ing legal action, AGAC's letter of March 2. 1973 and the 
additional letter of April 11. 1973 from Melanie’s general 
counsel (see Exhibits 12 and 13 to deponent's moving affida¬ 
vit) made unmistakably clear to Kama Rippa that timely pay¬ 
ment of royalties was of the essence, as prescribed in the 
Songwriter's Agreement and the Agreement Regarding Remaining 
Songwriting Obligations, and that failure to make timely pay¬ 
ment would result in reversion to Melanie of all rights in 
and to the musical compositions. The reversion that had re¬ 
sulted from Kama Rippa's earlier default, for the semi-annual 
period ending December 31, 1972, was not Judicially enforced 
only because Kama Rippa conditioned payment of royalties 
which were unquestionably then due on Melanie's agreement to 
withdraw the reversion claim she had already asserted in he 
counsel's letter to Kama Rippa of April 11, 1973. Again, in i 
her letter withdrawing her claim for reversion of copyrights 
for Kama Rippa's default for the period July 1. 1972 through 
December 31. 1972, Melanie explicitly advised Kama Rippa: 

"We further reserve our rights in the future to 
invoke the said rider to Paragraph 6 of our 
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.Agreement of May 31. 1968, in the event future 
royalties and statements are not tendered when 
due." (See Exhibit 14 annexed to deponent's 
moving affidavit.) 

Indeed, Kama Rippa's memorandum of law concedes (at p. 20 
thereof) "the defendants preserved their theoretical right to 
invoke the (reversion] right at a later date" (although no¬ 
where does Kama Rippa explain why the explicit contractual 
reversion right which was preserved was merely "theoretical") , 

16. Thus, any misapprehensions which Kama Rippa may 
have been laboring under with respect to Melanie's "waiver" 
of her right to timely payment of royalties could not have 
been corrected in stronger language. This is simply not a 
case in which one party has lulled another party into incor¬ 
rectly believing that certain rights would not be invoked. 
Rather, Kama Rippa was warned in the strongest and most 
straightforward way possible over a prolonged period of time 
that Melanie did not waive any of her rights under the Song¬ 
writer's Agreement or the Agreement Regarding Remaining Song¬ 
writing Obligations,including her right to invoke the rever¬ 
sion clause if royalty payments were late. 

17. These clear and unambiguous warnings were repeated 
when Kama Rippa again defaulted in timely royalty payments 
for the period now at issue, January 1, 1973 through June 30, 
1973. ACAC's letter of August 23, 1973, which Kama Rippa 
concedes was received by Kama Rippa on August 24, 1973, 
stated that Kama Rippa's failure to remit royalties to Melanie 
on time "constitutes a material breach of your agreement with 
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her," and that "your retention of copyrights is placed in 
jeopardy (see Exhibit 5 to deponent’s moving affidavit). 

Kama Rippa’s attorney responded to ACAC by a letter in which 
Kama Rippa's attorney stated: 

"Please be advised that our clients have always 
made timely payment to Melanie with respect to 
any and all royalties which may be due her pur¬ 
suant to their agreement.” (See Exhibit 1 
annexed hereto.) 

This assertion by Kama Rippa’s own counsel plainly contra¬ 
dicts the claim now made here by Kama Rippa that Melanie had 
waived the right to timely payment of royalties by accepting 
Kama Rippa’s late payments in the past. AGAC's next letter 
to Kama Rippa, on September 20. 1973 (rejecting partial pay¬ 
ment of $4,436.) repeated the warning to Kama Rippa that Kama 
Rippa was in default of its obligation to pay Melanie her 
royalties on time and that if the default continued beyond 
September 24, 1973 all rights to the musical compositions 
would revert automatically to Melanie (see Exhibit 7 to de¬ 
ponent’s novJng affidavit). AGAC’s next letter to Kama 
Rippa, on September 24, 1973 (again rejecting partial payment 
of $4,436.) repeated these warnings (see Exhibit 8 to depon¬ 
ent's moving affidavit). On September J , 1973, deponent 
reiterated to Kama Rippa's counsel all previous demands for 
payment of royalties then due and owing (see Exhibit 6 
annexed hereto). On September 26, 1973, when Kama Rippa’s 
default had continued for more than 30 days following written 
demand, deponent sent to Kama Rippa (and, among others, to 
Kama Rippa’s counsel) a registered letter advising Kama 
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Rippa that because of its default in making timely royalty 
payments all rights in and to the musical compositions had 
reverted to Melanie (a copy of deponent's letter is annexed 
hereto as Exhibit 7). Yet payment of royalties to Melanie 
was not made until two additional months had transpired. 
Moreover, on October 10, 1973, Melanie's Answer and Counter¬ 
claims in this litigation in which Melanie asked foi the 
declaratory judgment which is the subject of the instant 
motion, was served upon Kama Rippa's counsel. Payment was 
received only one and one-half months later. 

18. In view of the above documented history of dealings 
between the parties, none of which is disputed by Kama Rippa, 
it is respectfully submitted that the assertion by Kamo 
Rippa that Melanie "waived" her rights under the rider to 
paragraph 6 of the Songwriter's Agreement is a frivolous 
afterthought. All of the papers submitted by Kama Rippa on 
this motion are a tacit admission of this: Kama Rippa does 
not suggest the slightest way in which it acted or altered 
its position on a "belief” of this alleged "waiver", or that 
it otherwise rendered itself incapable of performing. What 
simply happened in this case was that Kama Rippa, acting on 
the assumption of its president that Melanie and Peter 
Schekeryk were always "pleading poverty" (see ( 7 of affida¬ 
vit of Arthur Kass), deliberately and wrongfully withheld 
royalty payments unquestionably due to Melanie in order to 
exert economic pressure on Melanie to release three record¬ 
ings which Melanie is not required to release. Melanie 
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resisted this financial Pressure. and toe tie affirmative 

1,941 aCt ‘°" ° £ "° Vin9 ln St «« Court « vacate the '„p r op.r 
order of attachment, it is respectfuUy submitted that the 

lo,al consequence of Kama Rlppa's ptoionqed and inexcusable 
efault is the reversion to Melanie of all rights in and to 
the musical compositions. 

19. in addition to these two -factual- issues. Kama 
hlppa attempts to ptes.nt l.qal atquments in opposition to j 
the present motion for partial summary judgment. The affl- | 
davit of Kama Rlppa's counsel, apparently in an attempt to ! 
convey the impression of a multitude of issues, restate, each' 
issue repeatedly and in many different form, 
affidavit of Kama Rippa's counsel at p. is. , . j 

end 4 thereof,, additionally, the legal issue, are discussed 
not only in Kama Rlpp,., memorandum of law hut in the affida¬ 
vit of it. counsel, apparently to create the impression that 
these legal issue, are question, of fact. legal ques¬ 

tion. raised by Kama Rlpp,. i„ addition to the two fictitious 
-factual- issues discussed above, are the following, 

C, alleged procedural defect, in the summary judgment 
procedure; 

(b) the temporary -shield- allegedly provided by the 
order of attachment; 

(O the alleged right to withhold Melanie's royalty pay¬ 
ment because of Melanie's refusal to "release- three 
recordings; 

(d) equitable considerations. 


$ 




& 
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20.- All of the above are legal issues which are per¬ 


fectly capable of resolution by this Court on the instant 


motion for summary judgment, without trial; they are all dis¬ 


cussed in the accompanying reply memorandum of law submitted 


herewith, and, it is respectfully submitted, each of Kama 


Xippa's arguments should be rejected by the Court. 


21. Among the repeated assertions of Kama Rippa in 


opposition to the instant motion is that the moving affida¬ 


vit on this motion was submitted by deponent'rather than by 


deponent's clients (see, e.g., Kama Rippa memorandum of law. 


Point II). However, the instant motion is based upon undis¬ 


puted authentic contracts, documents, and State Court proceed 


ings conducted by deponent on Melanie's behalf. What is in¬ 


volved in this motion are the legal consequences of undis¬ 


puted facts. For that reason, deponent's affidavit is 


totally sufficient. Lula v. Sivaco Wire & Nall Co. . 265 


F.Supp. 222 (S.D.N.Y. per vP Bryan, J. 1967). Indeed, Kama 


Rippa's main opposing affidavit is s.omitted by Kama Rippa's 


counsel. However, rather than permit Kama Rippa to attempt 


to divert the Court's attention from the substance of this 


motion, annexed hereto collectively as Exhibit 8 are affida¬ 


vits of Melanie and Peter Schekeryk expressly adopting the 


assertions of deponert's moving affidavit and of this 


affidavit. 


22. The affidavits and memorandum of law submitted by 


Kama Rippa in opposition to the instant motion repeatedly 









I 327A 

attempt to justify Kama Rippa’s default in paying Melanie her 
royalties by alleging that Kama Rippa was entitled to do so 
because Melanie allegedly violated the "release" provision of 
the Agreement Regarding Remaining Songwriting Obligations, 
even though said agreement contains no "release" provision. 

A sufficient answer to this contention is that even if Melani 
did breach the contract as alleged by Kama Rippa—which, as 
will hereinafter be shown, is untrue—Melanie’s alleged breac 
vould not Justify Kama Rippa’s withholding of her royalty 
payments. (This is discussed in the reply memorandum respect¬ 
fully submitted herewith, at Point iv thereof). Kama Rippa 
j has_tacitly conceded this by fi nally and belatedly paving 
I —i? nie ^- er royalties whe n the order of attachment was vacat¬ 


ed. despite Kama Ri 


resent protestation t hat Melanie 


has allegedly violated the Ag reement Regarding Remaining Song 


writing Obligations. 


23. Kama Rippa’s obligation to pay Melanie her royaltie 
on time is absolute and unconditional. The Son':,writer*s 
Agreement specifically provides the sole circumstance under 
which Kama Rippa would be entitled to withhold royalties: in 
case of any infringement lawsuit (see 5 10 of Songwriter’s 
Agreement). This is the sole contractual author .ty granted 
|to Kama Rippa to withhold Melanie's royalties. 


24. .he affidavit of Kama Rippa's counsel, recognizing 
,that Kama Rippa has in effect conceded that its argument of 
^Justification is meritless by having finally paid Melanie her 
Jroyalties after the order of attachment was vacated, states 
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"It is . . . arguable that plaintiff could 
still withhold royalties." 

Deponent respectfully submits that although that proposition 
is. like all propositions, "arguable*', the argument—which 
Kama Rippa never makes—would be frivolous. The Songwriter's 
Agreement and the Agreement Regarding Remaining Songwriting 
Obligations give Melanie the unconditional right to receive 

her royalty payments on time (with the sole exception in the 

( 

case of an infringement lawsuit). 

25. As previously noted, the irrelevancy of Kama 
Rippa's claim that Melanie allegedly breached the Agreement 
Regarding Remaining Songwriting Obligations by not releasing 
the three recordings is fully discussed in the accompanying 
reply memorandum (at Point IV), and deponent does not wish to 
burden the Court with a repetition of those authorities here. 
However, despite the fact that Melanie's alleged breach is 

irrelevant to the instant motion, Kama Rippa, by repeatedly 

4 

asserting that Melanie's breach leaves her with "unclean 
hands" and tnat therefore this Court should not grant a de¬ 
claratory judgment, has attempted to color this motion with 
an aura of alleged misconduct by Melanie. For that reason, 
it may be appropriate to correct Kama Rippa's statements con¬ 
cerning the nature of Melanie's alleged breach, des,. he the 
irrelevancy of that alleged breach to the present summary 
judgment motion. 

26. The sole respect in which Melanie is alleged to 
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-»* 

h«v« breached any contractual oblto 

ma Rippa is by 

refusiro to relea^p «... * * 

release to the record-^ „, K , 

P'Jb-it three demon¬ 
stration recordings under a written * 

itten agreement which nowhere 

provides or suggests that- 

ggests that those recordings must be so re- 

/h« original Songwriter*s Agreement obligated Melani* 
| to deliver to Kama Rippa twenty mu£lcal compositions ^ ^ 

three years. or a total of 60 compositions (see „ 14 and 

16 of the Songwriter's Agreement; * 14 further 

1 further provided that 

over the three- 

year tern,.. It is now undisputed that Melanie delivered 65 
I compositions to Kama Kippa duri„ g the term (see Exhibit 4 to 

| d ° POn * nt ' S "° Uin9 -umeratin, the title. of as 

ccntpositions Melanie has delivered to Kama Kipp, (which i„. 

eludes the additional twenty delivered under the * g reeme„t 
Ke g ardin g Pimalnln, Son^wrltin, Obll g atlon„, Kama Kipp, ha . 
n»t disputed' the accuracy of this list,. However. in ord e t 
( avoid extensive and prolong lltl g .tlo„ 1„ mi whe „ 

j P S1; ° d ° n receivln U additional compositions*. Melanie 
j| alined the Agreement Ke 9 ard,„ g Kemainin, S o„ W iti„ g obli g a- 

r°- " 9Ul " d — * *«-r twenty additional 

compositions and to ”reco*-H" 

-nownere is “release" mentioned 
contract-three of those twenty compositions. it ls 
jundisputed the, these twenty additional expositions were 
timely d eli vered to and accepted by Kama Klppa l„ lt7l ... 

^ Mp^'a-xedtr^ - 

ncreto collectively as Exhibit 10. 

” The affidavit of Kama Kipp,., pre.ldent al,e g e. (at , 14, 

(cont'd. on next page] 
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It i, further undiluted that three of the twenty co.po.l- 
tlons were recorded by Melanie on dononstratlon record, for 
Kaoa Rippa's u .e ln developing the copyright... 

27. Thus. Kama Rippa's repeated allegations of Melanie', 
•unclean hands- stem solely from Kama Rippa's claim that 
Melanie, although she delivered timely to Kama Rippa the 
twenty compositions and three demonstration recordings, did 
not release the three recordings to the record-buying public 


w««“° n *Lr nP03ltl0 " S -« "Inferior" 
nearly two and „™-ha“ ^e.S tha^t Sl'T* ln the 

twenty composition were dellve“ei rtat twf 'T* th ' 
has been made; however aitho^K 7 h asserl m 
to the instant m^Uon for revelsio^o^tr * lrrelevant 

" ip f s °~seTc:si h n; 

to Kama Rippa under“Se y p^u,"”fseSeme^rr' d ° Uvcre ' ; 

wssrfSrr-" 

Rippa-s present last-drtch efforts to avoid revers!^ aT* 

compositions'we re^o'inferior 21 'in “ Melanie ’ s 

^a^si^r;^ twenty 

Vit of Kama Rippa's counsel concedes (at . 101 that ,1 
stration records were provided for three 0 ( 11 !"°"' 

pos 1tions • •* T a i mne *. r. ’ t.nc twen ty com — 

Your Smile- Kama f 9 . 'Moonbeam-, and "Let H im Sec 

ous phra. n, , , J^t'ST: 1 3U!i9eStS thro ^ h “->W«- 

Ta-ry c 5 iU) that the transmittal letter of June 

the 0m " 0l *°* e ' s “ Kama R.ppa stated t£« 

fact^ r °% C0 ; P03ltl °" S hi,d te<! " rocordod In"parUal" 

faction of the contract, the letter stated n.'.ut h b““f 
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-r to do entlr . 


thrust of the Complaint now asserted by plaintiff f. 


Melanie, 1 „ addition to being obligated to deliver the twenty 
compositions and to record three of them, is also obligated 
to release the three recordings for sale to the general 


pohllc even though the terms o, the contract do not so pro¬ 


vide. But Melanie is now and ha, been for several year. 


under an exclusive record contract wit-v, o 

contract with Paramount Records; 


the Songwriter *s Agreement and the Agreement Regarding Re¬ 
maining Songwriting obligations are pub lie i„g 


not record-release agreements; Kama Rip pa is not even a re- 


cord company-.it ls the publishing of ^ J 


28. By providing Rama Rippa with her demonstration re- 


cords of her musical coiUDosiHnn- ... 

P° tiono, the commercial saieabilit 


Of those compositions to other performers and other record 


companies is tremendously enhanced-that was the value to 


Kama Rippa of Melanie•, recording three of the twenty compo- 


sitions. All parties were represented by competent counsel 


knowledge.:,!. i„ the music field at the time the Agreement 
Regarding Remaining Songvritln, Obligations was negotiated 


•nd signed, and all were fully aware that -record- and -re¬ 


lease- are two completely different terms representing com. 
pletely different contractual obligations, it is signifi¬ 


cant that nowhere does Kama Rippa’s president or counsel 


State to the court that 1: -ho music business. „ r ,„y 


other business or context, -record- mean, -release". 


fact, deponent most respectfully refer, the court to para- 


* 12: . *. 
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I 9raph 8 ° f the affidavit of Kama Rippa's counsel, in which 
| Kama Rippa's counsel describes Kama Rippa's interpretation 
of the Agreement Regarding Remaining Songwriting obligations: 
nowhere is it claimed that Melanie is required to cause the 
•release" of the three recordings. Annexed hereto as Exhibit 
12 is a copy of an affidavit of Robert L. Casper. Esq., the 
attorney who represented Melanie and Peter Schekeryk in the 
discussions leading up to and culminating in the Agreement 
Regarding Remaining Songwriting Obligations (the original of 
this affidavit was submitted in State Court in connection 
with the motion to vacate the Order of Attachment); Mr. 

Casper describes the complete absence of any agreement to re¬ 
lease the musical compositions, and the fact that "record" 

(the word used in the agreement) and "release" (the word not 

b 

used in the .agreement) have separate and distinct meanings 
and convey separate and distinct obligations. 

29. Kama Rippa, apparently aware of the obvious diffi¬ 
culty in its present position in view of the absence of the 
obligation to "release" in the agreement, has previously 
asserted (in an affidavit filed in the Order of Attachment 
! proceedings in State Court) "plaintiff intends at trial to 
j produce prior writings clarifying the understanding between 


the parties . 


Significantly, not a single such 


writing" has yet been produced. 

30. The affidavit of Kama Rippa's counsel stresses 
repeatedly that because of the order of attachment which Kama 


-V * 

* • f 


* J 



Oqoi 

Rippa had obtained and caused to be levieH 

to be levied upon itself, “Kama 


Rippa was damned if it diri j 

at did and damned if it didn't" (, 20) 

““ *“* R1PPa C ° U,d her royaltle. on 

time or it would have been in contempt of an order of the 

15 K *” a R1PPa lnVPk " **— Of 1.9.1 prohibition, 
referrin, the court to the contracts clause excusing non¬ 
performance under act of lea. with or without such a con- 

factual provision, a defense based upon a legal prohibition 

is ordinarily valid; however this 

' this defense is unavailable to 

* Party 5 “ Ch “ K “ a Rlppa “ h ‘oh is the very cause of the 
issuance of the legal prohibition, oeponont most respect- 

£UUV refRrS COU ” *» ** authorities cited and discus.ed 
in the original memorandum of law previously submitted on 

Melanie"s behalf. Kama Rippa's disingenuous argument entire- 
1, ignores the fact that Kama Rippa caused the issuance of 

the Order of Attachment and levies anri v* 

levies, and Kama Rippa could have 

avoided Its self-created ••dilemma- merely by consenting to 
Meianie*. prompt motion to vacate. But Kam. ^ c bo=. to 
persist in its default, as a consequence of which, it is 
respectfully submitted, all rights in and to the musioai 

compositions have reverted to Melanie by express and unambl- 
guous contractual terms.* 


' "h^r^^r o R 1 ■ ,1= ° stataa — 

"in rem" j insdiction attachment was sought to obtain 
accurate, ^ ordor of J rrclov - ta this is in¬ 
to provide “security" for * W ° S obtained ostonsibly 

security for any final Judgment, not to ob- 


(cont ’d 


on next page) 
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Ths affidavit of Kama Rippa's counsel suggests (at 
S 40 and at p. 27, footnote) that Kama Rippa complied with 
the order of attachment which Kama Rippa had caused to be 
levied upon itself, and that that compliance forced Kama 
Rippa into its self-imposed "dilemma". The inaccuracy of 
this suggestion is the strongest proof of the fact that Kama 
Rippa was abusing the Court's process by improperly obtaining 
the order of attachment, and that Kama Rippa was merely play¬ 
ing a game with the Court's process. Kama Rippa never com- 


Bl i e d with th e ord er of attachment which it had obtained and 
which it had caused t o be levied upon itself; Kama Rippa 
never delivered the $75,000., or even one penny, to th» 
Sheriff pursu ant to the order of attachment . The affidavit 
of the counsel to the sheriff of the city of New York, attest¬ 
ing to this fact, is annexed hereto as Exhibit 13. 

I 

32. The affidavit of Kama Rippa's counsel further 
states (at \ 30) that Kama Rippa was "left in a quandry as to 
where if anyplace payment should be made." The basis for 
this "quandry” is alleged to have been deponent's demand 
letter of September 13, 1973 to Kama Rippa on Melanie's be- 
(Exhibit H to affidavit of Kama Rippa's counsel), and a 
letter from Melanie's yeneral counsel (Exhibit I to affidavit 


tain in rem jurisdiction. Nowhere in Kama Rippa's moving 
papers in its ex parte application tor the order of attach 
ment was in rem jurisdiction even mentioned, only the 
alleged need for"security". 
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°f Kama Rippa's COUnsel) . Deponent*s letter of s , _ 

cter September A J 
1S rCyard merely StatCS " appr °P ri ^e demand has previous 

r “ efor ~ 0 £ ~ — 

.nt..T* 4 * th3t d '" a " d °" th ° ir behaU -' “bvlou.Xy. d.pon- 
“ ter dld ,,0t S “" eSt the slightest variance from 

Hr' 5 PteViOUS Pr,CtlCd °* —Ity payments 

- -c or to Melanie directly. ihe letter of Melanie. 

j ™ counsel vhich Kama Pippa also nov claims l. ft them in 

::r y - as - — - - -— 

states! . "please Me advised that demands previously made 

” 1,ay "" t ° £ tdl,alties to —- *re hereby reiterated. 

and payment may be made directly to m , 

ctly to Melanie by delivery of 

her royalty check to her at ?nn o . 

at 200 central Park South. Ne w y or k 

; wvork - 

| ' ‘ nStrUCt£0nS - " d - — -aim to the contrary 

| s frivolous. if K am, Ripp, dl „ „ pt k „ ow ^ ^ ^ 

Janie's royalty P ayme„t. it could s tap i y ha ve ashed. oh- 
, viously, there was no need to ask. 

j "" a£fld * Vit ° £ Uppa's counsel further 

| attempts to create an obstacle to the instant ™tio„ by 

| aSSertl " 9 5eVCr “ that “ate court case is still 

I*”" " 9 (SCe ' ” 22 ' 23) - Kam * Rippa’s attempt to 

est this court of jurisdiction because of the prior pro- 

ceedlnys relatin, to the order of attaint in state court 

has previously been relucted by this court by order dated 

November le. copy o, said order is annered hereto 
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as Exhibit 14). Just as Kama Rippa is now attempting to ro- 
litigate Judge Markowitz' order vacating the Order of Attach¬ 
ment, Kama Rippa now similarly asks this Court to reconsider 
its own previous order. There are no new facts or proceed¬ 
ings to justify this. The State Court "case", to which Kama 
Rippa refers, is totally dormant. All that has occurred is 
service of the State Court "complaint". Issue has not been 
Joined. Defendants promptly moved in State Court for dis¬ 
missal of the complaint because of the prior pendency of 
this action in this Court (see, e.g . . Hogg v. Allen, 277 
App.Div. 893, 98 N.Y.S.2d 180 (2d Dep't 1950); Stanley 
Electrical Service, Inc, v. City of New York . 26 App.Div.2d 
951, 275 N.Y.S.2d 222 (2d Dep't 1966); Berzin v. Litton 
Industries. Inc. , 29 App.Div.2d 857, 288 N.Y.S.2d 552 (1st 
Dep't 1968).) This motion (and a companion motion to vacate 
a "notice of deposition" served by Kama Rippa in direct viol¬ 
ation of CPLR 3106(1)) is presently under advisement in State 
Court. No counterclaims have been asserted in State Court. 
The fact is that the counterclaims upon which Melanie now 
seeks summary judgment are pending only in this Court, and 
these counterclaims have never been brought in any other 
Court. 


34. The affidavit of Kama Rippa's counsel opposes 
Melanie's application for attorney's fees by stating (at ^ 

I 23, 50) that the State Court "specifically refused to grant 

4 

. . . attorney's fees.” This is inaccurate. Judge Markowitz 


held; 
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ORDERED, that this Court has not passed 
upon defendant's right, if any, under CPLR 
6212(b)". • 

the statutory provision for recovery of damages on vacating 
of an order of attachment. The judicial authority for coun¬ 
sel fees on a successful motion to vacate an order of attach¬ 
ment. cited in deponent's moving affidavit at paragraph 33, 
is not questioned by Kama Ri ppa , and no conflicting authority 
is cited. Instead. Kama Rippa's counsel has annexed to his 
affidavit a prior affidavit which he submitted in the State 
Court proceedings, in which Judge Markowitz did not rule on 
the issue of counsel tecs; deponent respectfully annexes 
hereto as Exhibit 15 the reply submitted by deponent to Judge 
Markowitz in response to the affidavit which Kama Rippa's 
counsel submitted to Judge Markowitz. 

•• 

35. The affidavit of Kama Rippa's counsel concedes (at 
1 45) that Kama Rippa owes Melanie $1,275. in interest (see 
* 35 of deponent's moving affidavit), which Kara. Rippa st in 
has not paid. 1 


36. It is respectfully submitted that all of the above 
undisputed facts fully justify this Court in granting the 
motion for summary judgment sought herein on Melanie's second 
third, and fifth counterclaims, including punitive damages 
for Kama Rippa's gross misuse of the State Court's process. 
The affidavit of Kama Rippa's counsel states (at 1 53) that 
because punitive damages of only $25,000. are being sought in 
the instant motion, "if such a reduction can take place with- 
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out any hearing it is hard to imagine that even more fact* 
may not come to light at a full hearing of this matter*" 

Yet nowhere does Kama Rippa suggest any such additional facta 
the plain reason is that there are none. All the relevant 
facts are now before the Court, undisputed. It is respect¬ 
fully submitted that the only conclusion to be drawn from 
these facts is that Melanie is entitled to a declaratory 
Judgment that all rights in and to the musical compositions 
have reverted to her, as a matter of law, and that she is 
further entitled to the compensatory and punitive damages 
sought herein. 


WHEREFORE, it is respectfully submitted that the 
instant motion for summary judgment in favor of Melanie 
Schekeryk on the second, third, and fifth counterclaims 
against Kama Rippa should be granted. 


Sworn to before me this 


day of January, 1974. 


/ 


y 
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540 MADISON AVENUE, NEW YORK, N.V. 10022 

<*!*) MU 0*1040 
CABLE ADDRESS AOEHIUAW 
TELEX WUI 620131 


August 29, 1973 


Mr. Louis Backraan 
American Guild of Authors 
and Composers 
50 West 57th Street 
New York, New York 


Re; Kama Sutra and Schekeryk 


Dear Mr. Backman: * 

Your letter dated August 23, 1973 to our clients, 
Kama Sutra Inc. and Kama Rlppa Inc., has been forwarded to 
us for reply. 

It seems that the attorney for Melanie Sofka 
has given you a minimal side of the story to date. 

Ple-.se be advised that our clients have always 
made timely payment to Melanie with respect to any and 
all royalties which may be due her pursuant to their 
agreement. 

At the moment, an outstanding dispute has arisen 
between the parties. As a result, the Schekeryks are 
maintaining that they are not under obligation to cause 
certain songs to be released for sale. We, of course, are 
maintaining that they are under such obligation and have 
withheld certain royalties pending resolution of such 
dispute. 


r, / 




y:’<t * 
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Q..j a. . P 1 . 1 ® W * U advise you that we intend to file 
suit on behalf of our clients immediately. During 

?ake e suIh°^ SUCh Ve WiU be m ° re than P lea « ed to 

intend r h u 5? aS ” in satisfy your offices that we 
intend to handle this matter in all good faith. 


Please contact the undersigned. 

* 

Very truly yours. 




KAO E 2 


MG: gw 
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September 13, 1973 


Martin Garbus, Esq, 

Emil, Kobrin, Klein & Garbus 
540 Madison Avenue 
New York, N. Y. 10022 

Dear Mr. Garbus: 

l am writing to you on behalf of my clients, Melanie and 
Peter Schekeryk. 

Peter Thall, Esq. has forwarded to me your letter to 
him of August 30, 1973. Mr. Lewis Bachman has forwarded to me 
your letters to him of August 29, 1973 and August 30, 1973. 

in the above mentioned letters, you have proposed, on 
behalf of your clients, placing Into an escrow account funds owed by 
your clients to Melanie. Please be Informed that your suggestion Is 
unacceptable to my clients. 

Appropriate demand has previously been made for pay¬ 
ment of royalties due to my clients, and l reiterate that demand on 
their behalf. 

In your letter of August 30, 1973 to Mr. Bachman, you 
have also requested a copy of AGAC’s contract with Melanie. Would 
you please inform me of the reason for this request. 

Yours truly, 


SF/gh 
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t 11 50 WCST 57ih STREET. NEW YORK. N.Y. icaio . 


— —— 50 WCST 57lh STRICT, NEW YORX, N.Y. 10019 • PUua 7-00M 

ROYALTY COLLECTION PLAN 
AUTHORIZATION 

Ccmlcmen: 

1. I agree to paiticipatc in ihc Plan for ihc collcciion of royalties. 

2. Tiic Plan includes the collection of royalties, ilic verification and processing of royalty inteme.it> .He 
payment to me of all toyalnci collected on my behalf less the charge referred to hereinafter the mi Xnanee of 
l.c.ma.tem record, with respect to my royalties collect! by you on my behalf, and the audiiine by indcZndem 
mc nr'wl'l’ Cnt,:lSCd V 0 "’ of . bo ? lu an<J rccordi <>' publishers and others from wliom royalties may be^ue to 
lT ya °blc !o me.‘ a,n reCCrd * " h,£h direc,ly 0r indi ' e «'y ?««"«» “> allies whtd" may t^r ^me 

3. The term "royalties" herein shall include all percentages, fees and sums relation to all tvn« of r ;»hi. 

Vf,creZ,7d C ‘. Ca "l in ? I i, ! enCf V P , a)jblC 0r * h '* h «* l»V»ble 

' , w " , P ubl ‘ ,h «* 07 ACAC or SPA form) or parties other than pliblhhen whE 

th ro u g | f | C the° D r a in a ns ts 'cu d d. ” r0yaU, “ C ° 11CC “‘ J by ASCAI> ° f DMI and luma and 7 °Y a! ‘’« «“«««* 

„n adf1i f ' io ? '? '*•« con.racL. already on file with you, I shall file with you the contracts or other paper, 

on the basis of which collections are to be made for me. or necessary for that purpose. ^ 

mv UU A ai .hV?f C ^r 8 fo,,r . a " < ? one ' ,alf !*««« ««,&%) of «uch aggregate royalties received by you on 

„ r ‘ 1 ': ! ** ' u 5. ! a * *« d u if n , lhc mol,c > " lr3, "“‘“tc«l to me; but in no event shall such deduction 

One 1 liousand Dollars (Jl.000) for any one calendar year. 1 agree that, if any payments are made 
directly to me. or anyone on my behalf other than you. I shall immediately upon the,, rereiot transmit to you 

Zr , ?;"; Ml , CqU1 IO ° ur ° nC, ‘ alf P er , fcn ' «'/&»> Fl«<c«ti w : lml, shall be deeded as included in 

inch diijuclion, together svith a copy of the statements received by me in connection with such payment*. 

0 Since this plan is maintained on behalf of other members as well as myself, and require* commitments 

1 ", .. > "r.'tv that my participation in the Plan shall continue for at leas, one year from the 

rr! ;„ T ; ", V 7 ,r '" n j*» r >' c ; ,r u,llc " tc. niinatcd by me by written notice addressed to you by 

f 1 , ! ,,, " fr '"• 1n ° nol>cr lst ot an Y year, to become effective December 31st of that year If you 

should, lot any icasnii determine to discontinue the Plan, you shall be entitled to do so on ninety (901 days' 
written notice a<Mrc$*cd to .ill participants. / \ / / 

7. 1 hereby appoint the President Treasurer and Executive Director of the Guild and each of them as my 

atiomeys-in fact, on my behalf, with the powers set forthe below: 7 

I .mill.nice and empower carli anj all of my said attorncys-in fail, on my behalf, in my name or in your 
..ml,.., ilirtr names. (,) to demand, receive, collect, deposit and process all .ovaltics which may Ire or become 
dll. and p .sahlc to me; „) 10 demand and receive all royalty M.ucmenis and hiforination whirl, I slilll be 
' " ir,vc or "MY projiniy icqiicsted in respect the reof; f,ii) to cause to be audited by inde¬ 

pendent ur. otniti,ns. all books, records and do. uments dire, dy or intiircctly pertinent to such royalties and 
statements. and (iv) to take, perform and instil,ne any and all piopcr ami law ful steps, acts and piocecdings for 
or in relation to the aforesaid powers, and the implcmcinaiio,, and enforcement of my contracts with publishers 
ami others, and my contractual rights, in respect of the foregoing. 1 

8. I agree to execute any and all authorisations and other documents which may l«* necessary or desirable 
"* ! 'f "I*'"'?" of >' ,ur,c | f a ? ,| /° r attorneys-in-fact. to cany o.„ the purges hoe.if. The Council of the 
Ouild shall have the right, »n their judgment, fiom nmc to time to make reasonable rules and regulations 
ts’ltich may lie necessary or desirable to iinpleincnt the Plan, and I agree to abide thereby. 

0 Notwithstanding anything aforesaid, you will not collect or audit, on my behalf, any music publishing 
company of which I own 25% or more of the total issued and outstanding capital slock, except u-son m? 
written request. 1 * • * * 7 

10 The statements and information received by you under the Plan will be kept confidential will be used 
only fur the purpose of performing these services and will not l>c revealed without my consent. 


ACCEPTED: 


Very truly yours. 

n,,,: •J'COte /£ /?&f. 

Mcinbcr^/^ 


JUN 1 9 l f Jo3 


AME1UC/T9L CHILD OF.AUTHOl^'.s./'.CW.ldOSERS 

Ity: . ftU/L . 
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'fi A .ouncrJy SPA) ft X-^V 

■'*' o„V. 50 WES r 57th STREET - NSfc, V 

; N tW YORK. N.Y. 10019 \J> • ^ 

QUESTIONNAIRE FOR PUBLISHERS : 

O. Firm- faint *. No _ 76> C- Si* *0. 

2. • Business Address-. &/LdM QlAJAy ~~ A /V C _ 

•V Form of Organixaticin: (Corporation_X_, Partnership_ 


•*■ H » Corporation. date at follows: (, . 

a.’ Slate of Incorporation -_Or£iid._,_ i 


Individual Proprietorship. 



. ,b. Lire namet of Dir.ctort 


- r . «. . ■■ — 1 » ■ ■ - . . ■- 

■• -4 * * • 

5. - If a.Partnerthip, atatc at follow*: 

* 'a. General Partnerthip_ 


U List name* of General Partner* 


, or Limited Partnerthip __ 


c. List names of Limited Partner*_ 


d-> State whether partnership certificate has been filed. Vet 
‘..•If so, where?_ 


No „ 


. 6-^Are you affiliated with any other publishing organization. directly or indirectly? 

' *• Yet — ... A_ No_ 

a. If so, list each organization_ 7~ / ?/ L/ S / c . 




or record company, or other 
No- 


7. Are you"affiliated with any motion picture company, theatrical organization, radio broadcasting c 

u**r of music, or with an orchestra leader, directly or indirectly? Ye*_X__ 

a. If to, list each organization . -JCAXlA. . X u *e ?.t> *6S - i?ca2>/>/c 

S. Are you a party to any contract by which another perspn or corporation hat an interest in tongs to be publithed by yon ot hat 

•a license to use those tongt for any putcose? Yes,... .A-_• _... N„ 

a, If to, pUate explain fully-XL £. ./.S. <r. _ r~- UJUAKT Avy/jVcfi. 

9. Give two t/usineit references:__Jj?.-," Q 

- -- S'-rT vp-a-i - - - - - - . 

’I Give one banking reference:_/Sn r Co 7 Cr/Zsf j/sf*^ "J&xr /j) , 

No._/*_ * 


11. State how you clear performing rights_ 


12. Are you engaged exclusively in the publication of music?, Yes.. 

. a. If not, state nature of other business_ /Z£.^. c . *LEl. 

)6 


p/ji buc 'r/ cat's 


13. Do you publish: Popular music— 

M. List five most recent songs publithed: 
TITLE 


— Production Uusic ._ 


. -Standard Music.. 



15. Do you employ writers under contract? Yes_ 

, a. if so, please list name-and address of each writer under contract 


_ Ho_ 




16. Do you solicit from writers, by mail nr oihcnvi»c. songs or lyrics for publication? Yes_ Kn ■'V"" 

a. If so, please annex specimen oi mail or advertising solicitation. ” ' 

17. Do you make any charge to writers for collaboration, publication or exploitation of songs? Yes_— No-.-'t—_ 

48. Have you read the enclosed Basic Agreement between S.P.A. and Music Publishers? Yes_ X _jjo__ _ 

10. ■ Please an d^oi^iaj capacity o' *° s ' En wr ‘ le,,, contracts on your behalf;. 

; ; zzi^mz^^LiKZii::z 

- • l-r.v V JUN .1 9 19:0 

» 




iVJ 


teiLCrl 1 

SIGNED**... 




w-t it t. 1 i . iU.i Itcei . J *.tu to pei.Mit ol'A, by a July iuii»oru*ii rcyu*u*»..s.ve, to iujocci. . : ?c pl.vTT 

- .. * » , . • • ’ , '. *. \ 
t . . • 

Gopyn l.HH Jiu.jmi riitnf Kotw-riive As.oouti.u 




















343A. Q SASIC A SREEMENT ;' <q \ 

' V * * - v *.* •••.*, # . *• *. 

AG:'!' VI M r i.ttV l-twecu AVL'!!ir\r; GUILD OF AUHjOJT. AHD COMPOSERS (former;? SPA), UI .ounce-po/i.ei 
j .-j u.t, •. (:ire'i«r.;f cud to :.s "SPA"). urty of the iirsi part and ■ ■ • * # 


(licreiuiJUr it (c/rcd to at ihc **Pullisher’*j, party of Inc r ecju<i pan, 

• • 1 » . # • > vr 

1 - * » >. • 

* : • .. .« * » .• P ,J+ I. - • .' * fc / * . . . i - J 


In vC ...d «• » » .A t!*e J’t iA. O... i *1 **0; Dollar and oth?r good and valuable considerations, tr.a receipt of which is 

trrb> i. ,.iov.ic‘j,.**, the pufti.s a t,ur : , ,o:.ww»: . 1 

: i‘,‘ T: 1 v>*y - ’ff v -i ior u.e by the PnHi . 1 . * Its. in ^ the term of t!r.» arreemcr.t, |nc lorn; of 1947 Revised Uni** 

P. | *#h;r Sw.tjV ..lifl’ * oik -*t '•/utter ret** r> % . the ”l(cvi cJ Co»*!r.i i”), a c- , > c: which is iifMu annexed^ 1 

•<! jm .»'** i |*-»t i' .til. •«'. .'k<.c i. Juuit A. ilie t'jblH 1 ! •* i cntilLd a. iic t auy primed ci ;ucs oi saij form (pre- 
.k ! \.t! out . I'.nca in the bia: k upaceaj ti.^t *j. i contract i* the oirir:..! fuixn auii.oruti by SPA tor u^c by the 


SLci.JI): (a; 1 he .’*rbiis..?' .f'rcei to me s .id **cvistd Co: ♦raet e.:c!usivtly during ti.e *c:nt hereof in connection 

v.'h q-oiii .i ot mi..* tl c. : .»• *:«* \o*lier i!ia;: educational wo k.) iron Member* of bl‘.\ and to fulfill said con* 

.fact !r, anor ’ c with th- ».rini» ilicrccf. ’ » m 

%h» 'i ..e • :m "v lui.'.*i vr«; • ’ . in.i f d »t mean v.crks ron.purd tor rn.ijual i miction ar.d irr-nged for and intended 

to t-• i '.I i * j !- . . an« '*• din!* o to ; . for th- sc!c * .rpo'.*. oi jivin'; uij k ru lion in ai.d *Md>i::^ music. a:id shall nut 

ii*:f h!« j * • i . .o» , .t.u !-;•! *-r; •!; •i..4tir inu:.c-l compositions or any otl.tr aiu>i.ai co»:;poMunits intended to te sung. 


^•uy^d o r i 4 .;i an oilier • urpoie. » 

TlillJi l-o \.-n;rr.ct »: * . n a i».f* r ot 3!*A r.nd t’.-u r-ubli li**r nlit.ve tc. the acquisition or c.ploitaticn oi a musi¬ 
cal C' . • ir* .hdi v;l:d or ^mdinst • p< .i ! .uiuc- oi Si’A u-.le^s an I u.t.l «aid contract sha'l have been ccrt:ti.r- 

*:,.i Z \>y ? A ». 'i.r .. rII ur. :n 11 sv . * - ... r t • ‘ contrac*., or anucipav ry cost .c:tt, or *.vaivcr of any of the 

tciiiij «.r c.i*%. .oi s U.erjf; .e u.. ! u In »'po y.i;<l nrfitl- - oi SPA vnl- ss and unttl tnr ^u'n^ shall ha*,e been re- 
ui wcw to .<.i i...'. t w.'c^ by ‘.i.c -a*J c *r;i ;ncd I y SF.\. SPA ;> countersign >uch contract, when sub-** 

!<:.'t. i t.i ,i r * *i ■. r . ' .iw.! t!.if * - c!i h*'.r ! j. j n t it,c. in .istent with »:ie terms hereof and the pro** 

/: .»c r s >* . Kelt .! v'rir.nrt. A syicnrorn:' t"* ■ -.ie m tie io in agreed to by the parties hereto may, if exe* 

•i tJ l*y c i b. . aul Wr ’er, c::a a put c: t e Fcvis-d L'mtract so be cout»U:ji^ned by SPA. . . • • •* 1 

i'Ol .r '1 (ni IL 0 tc.iM' foith n • K^v. r»l reutne: arc to he minimum te..n*, ani'nothing herein or 

t* ere:n ^.iT J I.si! be -L ' 1 «<*i-"tr. ed .. • r ;.-r or pruinbit any ir iividual ivr.tcr tro:n b-ri;ainir.g for or from re* 

♦ •ivin. , rr i; . ie% cr l h'lticoai um.:: r.o;c :av . raid- to said vVrit.r than tlic^e coutain'.d ? n s.ud Revised Contract. 

Ko« rver, ii'if; !.-r»*ia ccrta:::.d .:..'l «» d-» • d cr construed to require the I ;*b!ishcr to aFurd to the Write* terms more 
i. oiA.At 4 ..*4 iose . omahird in ‘'.id Itev.^cd Contract. , • . . 

th] bl < *.M I* V 'liter i no a., .'"mint uj:!i ary other pub.' i;er covering :hr subject ,.iatier ii*reo.’, upon terr.n more’ 
t_v r id. * - fc . .,:.:*r puLii .» •’u’ldaiier i,i:.!l be cnt.a.d. Lphn thi.ty days’ written nctice. to udopt thereafter' 

:.u.I n. ne u 'hut in »;s cut inf , • .* * n r u.h irore favorable a';rec.ncut shall he suh t'tuted for 

a *i»** f <. r i. r i.I, ic.it 'j veii.ori.trot a more t .vrru dc :o'in of 0 arun d Uniiomi PopuLr SnRg*.%riter*3 Ccn* 
::z : . :..r t! 1 • pc.p -e. *.i *1 i« *. ru ;rar'.i, he Ccr:...d a i» ore iavoiabfe »crm of this agrccruc.it. SPA agrees to to 

t.vs l -‘1 ' r :■ f.*p. .u.iye of i rcr:.. ..t n ..Jo by v.ifi u:.wt..cr puhlidier wherein the ;eri*ts are uilleicnt than those 
l. r.-'i. . !. a*d 'Lad Jei.: .i.A u i: r a;.l: cop e. :lrr:ct to the i'ubhrhcr. • r - * . 

(c) ‘'Ii ..i ’ li e V,b» .*.r acquire, d^.iin ;»•* te»;n liercci. ur y rr.uaic^l compesition ^otl.er tfiau an ed'icatioial work) 
f.t .i :• .. • • r i f trd*r cn* f c* v;-u: *. or *>rnI, th? urrns oi .vhirb arc less favorable than tho»e prorided in 

fdj S.u ud c. ’bc.t, su.h woairr.cf s —»l deemed .ciJ. , * . - . # t 

I*T ■ i) ’ t v.d J the pr'l r- .i rr.u.ic »1 imposition written by a member or ineribers of STA in collaoo* 

r..t!»«n .* .;•»!! . er • r Mw .. rs, d •• 't: 1 *Cv. . ! Contract shall be ir«.ied to all the wnters thereoi. bjt nothr.g 

\ .rail o .» . I If. ..-ed i ntra* i n in • * dl no dc':mc-'. :o j.rescrue ^n> ni.i.ir.ur.* royal tv to be i ,’i 1 to any r.on-SPA 
:.ui. iwr ■ :. ..*br j The Fubl:^...r, ir. s*;c.: nv*. £ .aii, ho..ever, b-: required to pay to the SPA r*e;:.b m at le?^t .hat pro* 

un w. » . :.. ' i..rp roy».t. and per'* n. i *cs prov.iicu in 'he l;evi?i d Con;r^ct as the number ot SPA \/;iteri bears 
: !i • .. !»’ r i. ,i w • f wi.c.' •• t'.a *e.i • /.on A!1 om ,-r ‘erir.j. provi‘*«>r: *•:.<. coi.-Ji'icrs oi the Kcvi«**<l Conti art, 
o’her ?■ iw, li' es, 1 c .ipph. .u.e ;u rli ir.e v<iritcrs ci tr.e co;.v*o£;tic :i, SPA iricnibers ar.J r.on*rounbers alike. 

(’.) ^li.v. 1 :!! the I wh 1 ’. n'r a i; tire a i;-»isiv .l iot.;post::on iron: sources outside the United State* (:ai<t cou.portion not 
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I ..Vi.**; h •; r tttn hy - n . r ci S^A*. r- i sficuhr ir.cmLcr ot SPA. at tlic request of the i’ublishcr thrrraf.cr pro*. 
iidc 2!i L. . i-' 1 .. . ’.a ,z l^t.c tl erciur, t.i; :*. A i :::r.^cr’s niinimtu7i« rhali be ony-l.-’f of :hv-e set forth in the Revi ed 

• uiirret; :.» i** i. !iv.\ .cr i.' : .r i •• Ity ra* rs pivaiJc by the Publisher to tl* • foreign Sv-urces rhr.ll exceed one-half of 

■ : .* j- t : *.i ».. n .i I'.;*.: 'l C-;:tra*t. tr.%* SI*.*. nre:nh*r*: r.:ini.T.u:n rhali be ti e largrr of the folloring. 

a. »/.it*: i‘ . * (i) r: d.>.*«:.i. c* bc*v,** j.i t'.;c * tc; rr**nb!c t•-> the foreign »wurc-a and the »;iir..nn:s set fo.th in the Ke- 

• ••‘•w C» f..: t. i f id V - r -;•/ icr ru ;ul.*..* p; .r.o c. ; :*5 i.cld and pai- for ,n the United States and Canada, ar.d onc-fiftb 

o. »!.a *i !u:;*.:*t;)« p^rvnta.;*i -ct .wdh in tits uuri-.rd Contact. ^ . . r ■ • . 1 

(l) it tie lYMuher b'l.dl i*a*e ict.uireti a musical-composition cf a me:nuer or tnembera cf SPA, under an agreerae ut 
ivh:**l. pi .1 s il:. •. :j .. *i|i!i .w .I.*’ :'>j 0 C, i. .ii/ :t h*s o. a third perun, then tl**. rdv -e \j tl 4 Puhli/vm shall 

' v. i:i l i l: r.jvl. r d,. ted by suca tin J pwraou, but fiuil extend to all r. ! ~hts acquired by the Publisher in such most* 


(•*) 1 *. !»• .r* r, 5'*-!; tliir.l j er iou rrf-.-r*r i to in r/ibnivi . on (c) hereof 1*1 a stage producer or ,r. .ticn ;/n;*:r*s coi*»pauy r 
ilv.i. :. r.tti" 'I.*. . ;! e ; r /i .»•• « f t . .’ . “ tc) : r r*o.. all « icli rights shall h; relr rj !•> iJ.e PttMish^r, if the com* 

i > 1 * • . , rio.' t' 1 . ;»■: ui • .1 1 •/ ;e Pi . ! ! , *n the ‘.object oi an .re:p»r*'t inj. e u. Ft - i.h.ntly of thr P-j.'di*’ tr, 

•• h fu. ; I *»t.i •: ,«.. vcr cr r*. :: /ii i-;.*tt.re coin;-^uv. .n ; »?, in acquiri. * u. th«* Ihiblisl.-r r. i.*. *.nrc J to »ahc *'.»e rcn poM- 

lui.i 1.. ; rt to i!ie * U. atioii.i ft..r. ioiot.? . rente.I 1 v -Mch . idenendt nt * ,».• *, ..1 d if ti e I'ul*1 • .ms t crcci.ti^i* of roya’ , ics 

1.1 r •• j . • * * t!.« n icr !.*. !. . ». ul:i *. nri *11.4 u ; -1 in t? • ..cvi%ci Coiur.i. t, does rot, dirirti/ v r i.idireeily, c .cccd C 0 'T 
.'•re ... • ; #.f »i.- •*. •»! ft : ;i.o! , ::»- or .n«. »••.!» ; :tu*r co.n; •••. 1. oOl. dircct'y >t ;n'irxtfy, in c.CvjS of 01 ,ee 

.ii 44* :U- t,.‘. j. ;r. ;:.»»* j rc'u' : - !.. Mid r b • tXntr-.ct. In vtrh ca.e, furtl.^ iri.oru, .he IRved Contract 

1 . .5 f vi*l • • it ’ ;•...■*r.t ii.. i • n.,** :o wii ii the -.od /a;: prodv.-cr or motion picture comp'.ny i, entitled, may 

he ..<■ 1c .1:e.;ly hy i..c !'i:lnd .. to tne said -tage pr».uut*r or ir.utiou picture company. 
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SI? 11 :. •..) 4 ..c T* , i"! : her rl ill. w n written d*n.anJ -»f ^PA, c.’ur a.iy fiecii'inp n"eut. referred 10 in the I<cvis«-«! 

Conti .. t, to inrri'li 10 JP.Y *.V n*:»lt i.i't 1.1 d't.iii dl liC»’j: rf fv granted. h.ul and pa* in« ms made ih-icfor, on all 
com*' . .1 ns 2' 11 .. . bv tl.c i'Mbfiuiitr iron imbiber* 01 SI'.» under the provi.’nns h r>.. f, ff.r which Ikouei or iicrinits were 
gr«i.l*c. 4 »r , i.i -ei.j • c*ivt I. by . r tl.rou '1 j.ny such i;:cnt, and to • r. mt Sf*A. hy •. duly .mthcilcd rejwcsenta* 

1. e. 1 1 *r»a■ . t .it t! pi*. * of lv\.ii;i;s o: licensing c,:-nt, -»1 loo!/., reemd ; a id ducuu .du of such lk*u.?ng agent, re* 

'atiu*; »>r. tc. t"' 

fl*i Tlu* .’*• Idl'i or shall frm.i t:::.c to lure, upon wntUn d -m.ind of SPA. furnUh to SPA stat^uxnts showing in «J»-tiil 
^11 l». . *r.v . . . 4 .. I * a . ...wit's i.:-d<-* thircior on til compositions requireu bv th#* 1 'uhtishcr from i.icmberi of 

''PA : d r . io • ..is I - rein* md tor which licenses or 1 rn.iin were granted or p .yments rcel ived hy t!ie Puhli*!i»r with¬ 
out tl .* 11 tirvti :it>n i,l suili licet:,ing u/rut, and to permit nPA, by a duly autluirucd npicsciPanve. to inspect, ut t*e place 


Vi 1 *!C >i4.i. per»t* r^ I*iot. rlive Auor.i.:ti >0 




\ ft 111- 


,oi «>i »li records and doeu nuMstfnn 10 me) VJ'WOMtions -ltd nil licence* t.raeied, «m ’ k 

I • ••. j»... ...i itt ‘ Uerc^.'t burii n»;.*i .1 cixii m i.icludc, but not by way of limitation, the fir.ht 10 r:iri.iiu all 

o..;.uul ace.—S* and v irliiai.; <o uKi ami payment* by manu: acturere of ccaui.ci.ul pbotcvruia fr.or'i tod * 

ini»*> rol.%. * * *. f t , . . . . . . • . , • . . ,.?*•* 

* • * i 4 *• * ' • i •!.( 

' I • 1 »« *•••»* «i'-t tlK J uiUOr »'.-H (ail -r refute, within »irty day. aiitr «ntt.u dcma-id,. i« Ktta \> l„id ilitV." 
i:-c;.u ■ " « I *ir.ie to lie l:i-...,Lc J, or to nuLe av.il .Lie or etui.- to be made available, to Sl'A, at eh >• -■ pio.iCtd, tU 

f 1 . . ...» is. 1 •.o.uii cntt, t.*on the tame il.ali oc uccrncj to be a niiital to comply v ita the i -,n> jrd co’odi-.* t 

1 • •* •" -ttrct made by ... r,embers, at tiitugh each of Mi'l inrmliert shall have ..•liuuj.i’.l. tueh 1 * *' 

■is....... s.. - - a Co a..u with the same cocci a. if tlie reiucal nnd been to l!.c ptcif c dental. „ bn writer',.'-' 

of (it., •.f.tty w *• ria>c| :*j •veil tosinoiiiion. #•';». , , . t 

, _ • • • . , '**1 !*• 

• (c> 1 lie v;.u.n uetrz^x, pra..J*.J xor herein shall be sent to She Publisher by registcreu mail. ** * 1 ‘* - ’ . 1 

/ 1 ' J • • •» .’t/ft-fc• 

chv/i. «Ii: Ail 01 *h? if.i.u -“ I e* ..unions agree! to b'-tvveen ihe Publishe* and a ntml 1 r of SPA.rtLtiff t*. in* * 


••-lit.! • !£: ii the vu« -i^ht lv.* ct ihe 'Jnifeu Sta:r» it hereafter amended bv the repeal or revision o ; Section 1 (e) ’* 
:r>oi : t'A * ':iil t** vji.iitl'Hi to terminate tbit argrceuaui upon iu mouths’ written notice. . *- . < 


TK.ni. It is comcropL.ed that a joi::t Industry Comm.tee shall be ancirtei to consist of three mentere :o be 
ai.*y*ti.»d »iy M\\ .“-".J thr^-e ira::^.:rs to he sprouted oy the >Iu_:c Path,her s’ Protec lire Axscciat.on, I«c ShaiM any- dispute • . 
cr <;ir- y.i \ -r orccrnrj t..c inr..Tp.*cta:::.i ci ; r.y or *h; prori-io-ti oi this a;.\;cr.;cm c: c: the Revise! f n.r, t rt either 


>--• -‘j -4- a j,u*ii..'ieri«j,i titer, u.c i.jurr,»vnui\i 

Publish.-;, .*ia, t< a.Liirr.icd tci^re Jon.: Industry Ccjuai::^. T. thcr the Writer or tl:t Pi 
to dwani-.d the aro -ration f; h.hi in accordance witu the te:“r» ci »l.e Revised Contract 1: 
jG.m itJusir,, c .iL.*i:uo, ex»: t that ii t. e csun«J far arbitroticu i» r.iwdc Ly hi A. the 5.ii 
by *l.e >r.t li.dv*try Ccnun.iuv. I;i ihe cv.r.t, ho-.vever, *J.at the Puoiohcr is 1.01 1 i.u.n her 


controversy sh*li rc arbitrated 
i 'liisic Publi -T%‘ Prciea.ve 


A£i r w'. , a , ;*iia, ir.c., .t » .all ts tr.*.t:cd 10 subaLtnte puwi^he.'S of its cv.u Gcs ^ .ancn for the jiuLnsr.crs ciioseo by Mtc>ic Publ suers’ 

1 i6:u:iv'. As.'cciatis.T, luc. * •.«.•* • 1 *•' »• ' * *“ 

.»•••••. . *• * .: • n •; 

***--’ p (-) TIi ? a*»crr:at st ’1 te e;T'c:iv< as of Jau^.y 1. 1747. and shall conti .jr isr*;il further notice uhJcsi tcr- 
iumoi «i 11 cr iht.ex in acc^r-'aaae 7r;di ax terms hereoi. - . - . ..J 

(c) A!» ^rrt;acts acrucfrrs made by the Publisher in rca^cc: to musical compositions a-q i rid from 'member, of" SPA 
from urJ ni.ey ja..afy 1. •0- *7, r»r.d up to nr.d tr.c^udir^ the dale 01 execution oi th:» .1 rj.*i:' tit, snail I c sjfc^i.tutc *, within tiiirty - 
da.) hc.r* ? <la*a iiereui. L v *»u credited Re.'.ccd <.c."irnct (d'teo -s w i ::.c *l-te »»f t:»c one.mil contract) an.* r.a variation of 
llie :^rn..- .•. iht 1 Comrar* j!i;Jl r~.zic «1 ) with . ,,.ird to .^rctiou -4 (b) of the . Revised Comricx. • jhai/isico 

(*.) v.. . i, •<! prtvi.! i^d r.ciiiivr T_b -a^r'itor the .Vliter iioi be ciurk.l to t'c«o'>r< I, wi'hcul *iie ^onsci.t o* the other, 1 

..iat ;J.c ;:*>vi as o: :ul*.'.M5irn (. 1 ) herc-t hr '-aphid; rrA. (u) any li^vi^d Con;, c: wii.vh is tubstil*' ! for a ecntract*. 
ride .vrii .. b/fiwr bet’.veer. Ja.ia.y I, *. • ar.J .vpril 13, 1J-4.S irtay prr.vi«*e that rn- rncruui ta tlir V/ri.e* of ..glits in 
Cwc-iw; cu'.ii'.b ti.e Urate* 1 - -* f ~ , yr.^.t the h'.'.'.J ot i'«:agrapi! «_.^.iih *<i the ivtw ed Co..ir.tct, will lie srlject to these 


l!cv.-.*d *• r:iv.;.c<l to r>.ccive _d rjyai.;cs —ii oc—r 1 - mi c-rnri by t.ie c-xik.-iIim. o:.J*r to; ci* gn.*tcd agrev ; 

a.ciu. — J '. c 1 r.’.ZT -hrii. in nil c*her rciyacis, c’.ra.c ah ji d,c i'a^bkher in the s^nic man.-er*ard lo me sa.xc clTect 

t. she *uhu .r coa.d huc.rl * ,, «*».. . • 

U/ to rr.UM.T.: cerr.; center... ac,u ; red by 'he P:.. : l.rr frem m of <PA from a:. l ait:r April 30. PN3. '* 

'.ij vrr * :.i * ...*s rfr\. * .i Cir.:.act »ua.l be r.: :ds. Ii ;.r*cr o i, . if.- M. 10 47 the Pal hd.tr »»n*errl into o*i a.rnaiu.t wall 
* lor- I ^iirh-.r bi in. wr 01 wrich ne i.as gr y-.ici ...c.. . 1 . i; p^-.’Shcr ^c rci^n ri^.ta fur a Jcrrii Icy *J ih? expiration 
01 *i c ’j . -;.it»! :r. 1 n £ - 5 Ht*'. 01 tac 1 CJi.’/At. . .;n ti e Publisher sli .ii *.i ij o«l f. .tii fvrthv. i a e rcunu- 

! - • 1 '* : ** ;1 - 1 tc i e yr.-ii . a cr o. :tr •• .1 •, 1 j ’s f » pr» /. It* i^r the r»vcr n..i to :l c hubl.j’.ier of all 

ic.oj.. . j. at.*! c~*y *r:^.n• •. e t-.ri.v;.* :. of ti e . 1 Parr;r.ij.:, . *,•!.!.. of the .Vuad Cvrrr .1 However.- 

1 . in- *c • •» !•:. •*- r ‘‘i 1 : :o r.'-re. j.ch arc*.: • r %ai.in :c. t .< n, aua *v 1 : !• rc 'n : n,i. *0 r.usha' cc.nj os;ticnt 

ar l 0 / t'.e Pi.h.iiacr ::r«. <•; -.V. in .. and ». h> ;.::d p'inr t%* Ayril 3u, 1:00, the II*./ud f*calracl 

v/r.. r.«pc *. - »;» . rvatr»;.^ nay ;rav 'c .at tue r^vu on » . i ■ Writer of r. :* in cc r.ri » c.'i.sidc th. U’.ult 1 Stilus 

4 * “*r » •• • 1 •• ■ • *- • dr »• .. CVt.f.ic., •' -• Liect 10 i.iac torn n r»;*hr.. it ‘u.», v.!..k,h iii<* 'PnbliiiH-r 

h ~ * i *- u « •* w w v .. :.*su v: v-u,; ui..i iiaw prioi *o Uwceo.ber 31, 1947, proviJ d: ;lw said . 

a.nem-.er.t t% h*lrd in Schfooic d hereto araie?cd ar.d t ; e : r- c t | urtions ore attached i.crcto; ;hjt r I* s-:d Revise! Ccatraa 
s ...I: I j .‘u~‘c t.i: ; .a.;. :al ir 'reign I cr a - :r.c-r::t... to ch i: is subjen ns ii»r-n prcv:drd jt:J ni(v;(!.d, further, 

;.i.s? . i h. * v. .if..; .d r v'ovi z . ;n * . w . o» me ie/tr*ion ci tlx- > \ ri;»i*ts, ti.e Writi. .? •.!!, firm 

• *• * *r ! " '* s;rC *»* , ' 5 • • ■ 'tii r.i h.e ke^i.n* C ur.icl, le 1 : 11 ..!. I | U rrct-. - .il! fojaif'ti 

-1 J c. «> . 1 * r *~ '■» • ! •'•"'■* 4-T * • ; >a •' ;»c. :r.n i.u*I r li. . I -r.; .. m. a.nl th- Write; 'hall, in all other n'vr-.c'v. exercise 
•’** *■: ' *• 1 • »« “• -i- i.r.r.rtrr ! u s;:e an.c e . 1 .> :h c n.i.hthcr could l.koi.!:. » •. . 

{-) 7 j «• * .b.i .. r -•-cca!c c; d ail docu.ncru.. —d .;»i -ity ai d all acts uid tl. ngi iicc.;ssa»y li'vt t »n the Writer » 

the 1 ?. -Z . 1 . d in tu:. rarnrn: n hicveuui. • • • 

• , j .•-•.••• i -r . 

-I-' WITNESS \Vjli;R:;OF. t:.« [.ini., li.i.e :,-re... t., .ft the.* lian 1. ap.l hjI, tl.i, "d.y 1 3 i3G0 

19 •« t * r . i * "••■•■in- * * • 1 •? • • ' i 

, \^t‘v 

;.n o :-.aliiiu j.m. 'UTu:uostas 


' U v:t » *:.i * r^r’.. v«i Cir/.act *iia.l be r.: ;de. I.’ ;.ricr o : 

a tora *-. ; a^.ijh-.r in. icr^i oi .vr.iclx ne i.as g:u.ied . 
o: tie a . ir. n EglUi. oi the :U*v::c: Loi. 

'*»«•»• .» --*1 ."jrv I tc he ur.O4i.-4 cr o..:er- 

ic.ci^. . j. ai.d rr'T.ii' •. e er.Mr^t.* :. ti e i... w j ij 
if in- «•..•:» d.-.r •'.'ii' : :o rrt. • a.. l i oxu 1: 

ar| ..' l b.' the i'j.h!i>:»cr s:ra. ;..^c*.heri i.; _.V. ir. .* ssd 
v/r.. io > .:» . rv - ;;tr»:.* nay n.'uv 'c .at use rvu on 

u .w2r : »• *. n.j o' 1 ; | h *i I» il • ». IVi.mc., •'h 

...^* if t* vi,.. :o a w »-*•» v -» ..;EU o; «u j u,i 
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October 27, 1970 


r*r. Alex Jolicocur 

Sca ^ utro Music, Inc, 
1c>j 0 Broadway 

New York, N.Y. 10019 


Dear Mr. Jolicoeur: 


Re: MELANIE SAFKA 7 ~ /u 


The above named individual is a member of AGAC and 
os such all royalties should be remitted to us. En¬ 
closed herewith is a sighed authorisation to collect i„ 
her behalf. 

' We would appreciate copies of any previous royalty 
statements submitted directly to the writer. 

Thank you for your cooperation. 


SRM soil 


enc. 


f '/’ * */ 

' / 

J ^ /»>* SS (j 

/'c+ cf 7 

7 0 


Yours truly, 
Saul R. Maslan 
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September 13, 1973 


Martin Garbus, E 9 q. 

Emil, Kobrin, Klein & Garbus 
540 Madison Avenue 
New York, N. Y. 10022 

Dear Mr. Garbus: 


I am writing to you on behalf of my clients. 
Peter Schekeryk. 


Melanie and 


Peter Thall, Esq. has forwarded to me your letter to 
him of August 30, 1973. Mr. Lewis 3achmnn has forwarded to me 
your letters to him of August 29, 1973 and August 30, 1973. 

, , , In the above mentioned letters, you have proposed, on 
behalf of your clients, placing into an escrow account funds owed by 
your clients to Melanie. Please be Informed that your suggestion is 
unacceptable to my clients. 


Appropriate demand has 
ment of royalties due to my clients, 
their behalf. 


previously been made for pay- 
and 1 reiterate that demand on 


In your setter of August 30, 1973 to Mr. Bachman, you 
have also requested a copy of AGAC's contract with Melanie. Would 
you please inform me of the reason for this request. 


Yours truly. 


-SFZgh 



\ 


f* * 


(n 


!, 
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Sa N IM>1/ I'imNH I' I, 

A I IOKM.V AT I.AW 
IIIIIIAIIWAY 
NI.W YDIIH, K V 10007 


*4 9 • OOUO 


September 26, 1973 


Kama Rippa Music, Inc. 
Kama Sutra Music, Inc. 

810 Seventh Avenue 

New York, New York 10019 


Re: Melanie Safka Schekervk 


Gentlemen: 


M . . Pursuant to your agreement with my client 

Hav an L» af ^, S r° keryk ' ° £ 31st da^ !i 

ay, 1960. and in view of your failure to remit royalty 

SchoterYk S a f , t or P d y "' e '; tS dU ° •'"’ d °" lmJ tQ MC ' lanio Sa£ka 
chcKer/k after duo demand therefor was made please he 

advlaed that ail rights i„ and to all composites de^ 

to in Y ° U by Including but not limited 

to all copyrights therein and all renewal copyrights 

r^ts^tl" T'r WiLh the “° rld « £d * administration 3 

the worM e i° ^' e rovorted to Melanie throughout 
the world in their entirety. 

that an , ThlS l * tter . w111 serve as my client's demand 
1 documents, files, copyright certificates 

copies of sub-publishing agreements and license agree- 

aml nature a££e «i"9 and relating 
to the aforesaid compositions be delivered to the under- 

igned on behalf of Melanie Safka Schekeryk forthwith. 

in ^ In addition to the above, we hereby reiterate 
demands for royalty payments due and owing to Melanie 



♦ 
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'I'll j;; 

that you remit 
a f f i lj a Leu Jui 
and the a l ores 


letter filial.J also servo as my 
Jn full all moneys received by 
or on behalf (.>1 or with re:q>ee 
aid compositions after the date 


1J ont *a demand 
you or by your 
t to Melanie 
hereof. 


SF/mr 


Very truly yours. 

; •/ •) I ; /• t ( 

SANDOR 1KANKEL 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


cc: 

REGISTERED MAIL 
RETURN RECEIPT REQUESTED 

Emil. Kobrin. Klein & Gar bus, Esqs. 

540 Madison Avenue 

New York, New York 10022 

ASCAP 

1 Lincoln Plaza 

New York, New York 10023 

Buddah Records, Inc. 

810 Seventh Avenue 

New York, New York 10019 

Joseph Zynczak. Esq. 
c/o Kurtz £, Vaasa l.lo 
598 Madison Avenue 
New York, New York 10022 

Mr. Robert Reno 
Midland Music, Inc. 

50 West 57th Street 
New York, New York 10019 
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CC : 

i>KcicTnni-:n ma n, 

KETUI'N HMCLJ I I’T HEQI•K’ii'J ED 

American Guilt] of Authors Composers 

SO S’/th Street 

Mow York. Mew York 1.0019 

The Merry l-'o>: Aqeney, Jnc. 

110 Best S r M}) .street 
Mew York. Mew York 100^17 


cc : 


0 


Mr. Jr> i'lor fJchachtor 


Mrr.. Melanie !’a fkn Schekcryk 
Mr. Peter Schokeryk 
Casper & Thall, Esqs. 






STM"* OF MEW YORK ) 

III 

COUNTY OF NEW YORK ) 


MELANIE 8CHEKERYK. being duly Bworn, deposes and 


says t 


1. i am a defendant and counlerclalmant In thia action. 
I respectfully submit thin affidavit in eupport of my nation 
for summary Judgment on the second, third, end fifth counter¬ 
claims which I have asserted p.galnat Kama Hi.opa Muoic, Inc. j 

("Kama Rlppa"). 

i. 


*. 


ft 
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2. I have read the moving affidavit and the reply 
affidavit of Sandor Frankel, my counsel, in support of this 
motion. The statements In both of said affidavits are true 
and complete, and I respectfully adopt each of them by 
reference herein. 


3. I have been Informed that the president of Kama 
Rippa, Mr. Arthur Kass. claims that I “waived* my right to 
timely payment of royalties and my further right to reversion 
of the copyrights in the event of Kama Rippa*s default. 1 
wish most respectfully to inform the Court that I never 
-waived- any of said rights, in my letter to Mr. Kass of 
April 18. 1973. in which I withdrew ray previous claim for 
reversion of the copyrights (which had resulted from Kama 
Rippa's default for the semi-annual period ending December 
31, 1972) because Kama Rippa refused otherwise to pay ma the 
royalties then due. I specifically Informed Kama Rippa, 

"We further reserve our rights in the future to 
invoke the said rider to Paragraph 6 of our 
Agreement of May 31. 1960. in the event future 
i royalties and statements are not tendered when 

due.- (A copy of this letter is annexed as 
Exhibit 14 to ray councel's moving affidavit.) 

In addition. 1 most respectfully refer the court to the 
numerous other instances in which the American Guild of 
Authors and Composers (my authorized representative) and my 
counsel demanded timely payment of royalties and clearly in¬ 
formed Kama Rippa of my intention to invoke the reversion 
clause if Kama Rippa continued in its default, my counsel's 
noving affidavit and reply affidavit have brought thess 


2 
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matters accurately to the Court's attention. 

4 . I am Informed that Kama Rlppa has claimed that I 
was not "prejudiced" by its default in falling until Novem¬ 
ber 27. 1973 to pay the royalties which they owed to ms. I 
respectfully submit that Kama Rlppa's obligation to pay me 
timely royalties, and my right to reversion of the copyrights 
in the event of Kama Rippa's default, is in no way contingent 
upon ray suffering "prejudice" from Kama Rippa's default. 

However, although 1 believe it to be irrelevant to my appli¬ 
cation for rewrsion of the copyrights, X wish most respect¬ 
fully to inform the Court that my livelihood is derived sub¬ 
stantially from royalty payments. Because Kama Rlppa refused 
to pay me my royalty payments o.i time for the period January 
1, 1973 through June 30, 1973, my husband and producer 
(Peter Schekeryk) and X were required to apply to Paramount 

I 

Records for a substantial advance on royalties j we were un- 
able to meet payment on an outstanding bank loan at the 
Manufacturers Hanover Trust (which has since been repaid)i 
we were forced to cancel and ro-schedule covcral recording 

I 

sessions because of inability to pay the studio; we were un- ; 
able to make timely payiaonta to union musit:Ians; and we were 
unable to make timely payments to other creditors. The effect 
that all of this has had and will have on my credit and on my 
career is difficult to evaluate in dollars. 

5. I wish also respectfully to inform the Court that 

I 

Kama Rippa's Complaint in this action, in oh t h tara.t Rlppa 


3 
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claims that I am required to "raleane’ for public distribu- 

I 

tlon three deraonstra'ion records under the terms of the 
Agreement Regarding Remaining f'ongwr 1 ting obligations, is 
absolutely false. As that agreement clearly states, X was 
required to deliver twenty additional musical compositions 
and to provide records of three of those twenty for Kama 

J 

Rippa’s use in developing the copyrights. X performed these 

i 

obligations tully and timely. Nowhere does said agreement 
require mo to "reltano" tlv three demonstration records to 
the record-buying public. The words "record" and "release* 

! ! I 

are separate and distinct orms which carry with them separate 

il 

and distinct obligations; and I respectfully submit that my 
agrsement with Kama Rippa noea not require me to cause the 

"release* of the three demonstration records to the record- 

|t 

■i 

buying public. 


! 

6. For these reasons, and for the additional reasons 
stated in my counsel’s moving and reply affidavits and in my 
counsel’s original and reply memoranda of law, X roost respect¬ 
fully request that the Court grant ray motion for summary 

l 

Judgment on the second, third, and fifth counterclaims. 


Sworn to before me this 

i 

day of January, 1974. 


Melanie Schefccryk 








UNITED STATES DX6TKXCT COURT 
SOUTHERN DISTRICT OP NEW YORK 


KAMA RIPPA MUSIC, INC., I 

Plaintiff, i 

-against- * 

MS. MELANIE SCHEKERYK, MR. PETER t 

SCHEKEHYK. individually and d/b/a 
AMEXANIE MUSIC, » 

Da fandanta. i 

—and— i 

MELANIE and PETER GCIIEKCRYX, indi- i 
vidually and d/b/a AMEIANIE MUSIC 
and TWO PEOPLE MUSIC. t 
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AFFIDAVIT 
73 CiV. 3789 


i 


I 


I 


Counterc la ixr.anta, t 

-against- t 

KAMA RIPPA MUSIC, INC., KAMA SUTRA t 
MUSIC, INC., and BUDDAH RECORDS, 

INC., > 

Counterdafandants. i 


STATE OP NEW YORK ) 

sa: 

COUNTY OP NEW YORK ) 


PETER SCIIEKERYX, belli] duly dafouea and anya t 

1. I am a do ndant and counturclalrinnt in tlila action. 
I respectfully submit thl.a aLfld .vU In >1 the motion 

of Melanie ScbeKeryX for auiiaoary Judgment on t..c second, 
third, and filth counterc 1 a 1ms which sho ha* averted against 
Kama Rlppa Music, Inc. ("Kama Rlppa"). 
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2. X have road the u.jvmg ..itrruavit and the reply 
uffidu/it of Sandor Haul X. «.ry counsel, in support of this 
ibotlon, Tluo tCutcuoiii-i in i/oUi of hu id affidavits are true 
and complete. and I reup- ct .11 y adopt each of them by re- 
loronce herein. 

3. I haw buon informed that tiie president of Kaea 

} 

P.ippo, Mr. Arthur K.ims. claiius that Melanie’® right to timely 

ii I 

payment of royalties, and n«-r rig] it to reversion of the copy¬ 
rights in the absence of timely payment, have been •’waived’*. 

> X wish most respectfully to inform Iho Court that neither 
Melania nor I evar "waived these right®; in Melanie’® letter 
to Mr. Kass of April IB. 1 ‘3 73. in which ahe withdrew her pre¬ 
vious claim for rovursion of Us copyrights (which had re¬ 
sulted from Kama Rlppa u default for tho semi-annual period 

I 1 

ending Doc«aber 31. 1972) becauso iCama Rippa refuaed other¬ 
wise to pay her thu royalties then uuo, Kolaniu specifically 
informed Kama Rlppai 

"We further reserve our rights in tho future 
to invoice tho sard rider to Paragraph 6 of 
our Agreement oi May 31. 19o3, in the event 
future royalties ana statements are not ten¬ 
dered when duo.” (A copy of this letter 1® 
anno:cr.u u3 Exhibit Id to ny counsel’s moving 
affidavit.) 

In addition. I most respectfully rufer the Court to the 
numerous other instances In Which the American Guild of 
Authors and Composers (Melanie 1 ® authorised representative) 
and our counsel demandod timely payment of royalties and 
clearly informed Kama Rlppa of the intention to InvoX® the 
reversion clause If Kama Rlppa continued in its default; my 


I 1 

ii 


2 
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counsel's moving affidavit and reply affidavit have brought 
these matters accurately to the Court's attention. 

4. Z am informed that Kama Rippa has claimed that 
Melanie was not "prejudiced" by Kama Rlppa's default in fail 
ing until November 27, 1973 to p.,y the royalties which they 
owed to Melanie. I respectfully submit that Kama Rippa's 
obligation to pay Melanie timely royalties, and Melanie's 

I 

right to reversion of the copyrights in the event of Kama 

I 

. 

Rlppa's default, is in no way contingent upon Melanie having 1 

i 

suffered "prejudice" from Kama Rippa's default. However, 
although Z believe it to be irrelevant to Melanie's applica¬ 
tion for reversion of the copyrights, I wish most respect¬ 
fully to Inform the Court that our livelihood is derived sub-i 

| 

stantlally from royalty payments. Because Kama Rippa refused 
to make timely royalty payments for the period January 1, 

1973 through June 30, 1973, Melanie euid 1 were required to 
apply to Paramount Records for a substantial advance on 

| 

royalties! we were unable to moot payment on an outstanding 
bank loan at the Manufacturers lianovcr Trust (which lias since 
been repaid)! wo were forced to cancel uu<i re-schedule 
several recording sessions because of inability to pay the 
studio! we were unable to make timely payments to union 
musicians! and we were unable to make tl/. -ly payments to 
other creditors. The effect that all of •nla has had and 
will have on our credit and on Mel .itiu's uuor is difficult 
to evaluate in dollars. 
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5. X wish also rtPt’f''tfully to inform tin Court that 
Kama Rlppa'a Complaint In thin action. In which Kama Rippa 
claims that Melani<* Is rc ;o«red to "releiBe* for public dis¬ 
tribution three demonstration records under tho terns of the 
Agreement Regarding Remaining h-.ngwrttlng obligations. Is 
abcolutel> false. As that agreement clearly states, Melania 
vas required to deliver t vauity additional musical composi¬ 
tions and to provide rocords of three of those twenty for 

I 

Kama Rippa's uso in eve loping the copyrights. Melanie per¬ 
formed these obligations fully and timely. lio where does said 
agreement require her to "release* the three demonstration 
records to the record-buying public. The words "record" and 
"release" are separate and distinct terms which carry with 
them separata and distincc obligations; and 1 respectfully 

i 

submit that fUlanle is not required to cause tho "release" 

of the three demonstration records to the record-buying 

I 

j« 

public. 

I, 6. For these reasons, and for the additional reasons 

It 1 

stated in my counsel's moving and reply affidavits and in my : 

counsel's original and reply memoranda of law, I most respectr 

i. 

fully request that the Court grant Melanie's motion for sum- 
mary Judgment on the second, third, and fifth counterclaims. 

Sworn to before me thle 

day of January, 1974. ____. 

Peter tichakeryk 


i 








ji UNITED STATES DISTRICT COURT 
: SOUTHERN DISTRICT OF NEW YORK 


| KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-against- 

| MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 

I 1 AMELANIE MUSIC, 

Defendants. 

-and- 

MELANIE and PETER SCHEKERYK, individually 
and d/b/a AMELANIE MUSIC and TWO PEOPLE 

MUSIC, 

Counterclaimants, 

-against- 

KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, INC., 


Counterdefendants. 


X 
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REPLY TO 
COUNTERCLAIMS 


Civil Action 
NO. 73 CIV. 37f 


9 


X 


Plaintiff, KAMA. RIPPA MUSIC, INC., by their 
attorneys, Emil, Kobrin, Klein & Garbus, replying to the 
counterclaim of defendants as follows: 

1. Lacks information sufficient to torm a belief 
as to the truth or falsity of those allegations contained in 
paragraph 19 of the Answer and Counterclaim herein. 

2. Denies the allegations contained in paragraphs 

22, 23, 24, 25, 26, 27, 28, 29, 30, 31 of the Answer and Counter¬ 
claim except admits that agreements were entei sl into on May 
I 31, 1968 and August 24, 197) and w^ald ivspo t : u! ly refer this 
, Court to the entire agreements for the terms t neruof. 

3. Denies each md evoj / »11 • i-' i >n ontairm.i in 

! paragraphs 34 and 35 of the Arw.wi-i c. -enter c 1 a i m herein md 

j 

! would state further that there i .> no guest ion of actual con - 

j 

troversy existing between the partU .. 

4. Denies each and every alley.' i«»j; .'ont.ained in 


/ • ✓ ( 
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paragraph 37 of the Answer and Counterclaim herein. 

5. Denies ard every allegation contained in 

I .ragraphs numbered 10, -1 cj, n, 42, /j3. 44, 45, 46 and 47 of 
the Answer and Co.mterc 1 .. i m Ilex-in • <copt admits the existence 
of agreement -J-'H •!. J9,. 8 and would respectfully refer 

this Court to * * -fits for the full terms thereof. 

6. Denies each and every allegation contained in 
paragraphs «3, 94, -95, 96. 97, 98, 99 and 100 of the Answer and 
Counterclaim her-in except admits that plaintiff herein did ob¬ 
tain an order o: attachment in Supreme Court of the State of 

New York, at Spe -al Term, (’art II thereof, on or about September 
17, 1973. 

7. Denies each and every allegation contained in 
paragraphs numbered 101, 102 of the Answer and Counterclaim 
herein. 


> AND for a first affirmative 

DEFENSE TO THE FIRST COUNTERCLAIM 
_HEREIN 


8. The first counterclaim fails to state a claim 
against the plaintiff upon which relief can be granted. 


AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO THE FIRST COUNTER- 
_ CLAIM HEREIN _ 

9. Plaintiff herein las delivered all monies to 

Melanie Schekeryk or Peter Schekeryk cr Amelanie Music to date 

hereof. 


AS AND FOR A THIRD AFFIRMATIVE 
DEFENSE TO THE SECOND COUNTER- 
_ CLAIM HEREIN 


10. The second • ■< uin' erelaim fails to state 
of action against plaintiff an thorn is no question of 
controvcrcey between the parties. 


a cause 
actual 


i 

i 

I 

I 


i 

I 


!' 


I AS AND FOR A FOURTH AFFIRMATIVE 

[ DEFENSE TO THE THIRD COUNTER- 

_ CLAIM HEREIN __ 3&0A 

II. The third counterclaim herein fails to state 

a cause of action against plaintiff herein upon which relief 

can be granted. 


AS AND FOR A FIFTH AFFIRMATIVE 
DEFENSE AS AGAINST THE FOURTH 
COUNTERCLAIM HEREIN 


12. The fourth counterclaim herein fails to state 
a cause of action upon which relief can be granted. 


AS AND FOR A SIXTH AFFIRMATIVE 
DEFENSE TO THE FIFTH COUNTER¬ 
CLAIM AGAINST PLAINTIFF. 


13. Fifth counterclaim herein fails to state a 
cause of action against plaintiff upon which relief can be 
granted. 


AS AND FOR A SEVENTH AFFIRMATIVE 
DEFENSE AGAINST THE SIXTH COUNTER¬ 
CLAIM 


14. The sixth counterclaim hetei: tails to state 
a cause of action against plaintiff i.,•<> •■.hiei> n-liel can be 
j: granted. 


v;HEREFORE, plaintiff dexrwtndti judcju. jit on the complaint! 

il 

and dismissing all counterclaims as against plaintiff, together 
|! with costs and disbursements of this action i .ic.l •.ding counsel ; 

! fees. 

I 

(MIL, FoHhltl, KLEIN . OARHUS 

/ t ' ‘>1 In 1 •. I I ‘ t l .1 : I I f 

Of 1 I. e ;. 1‘ O. •! i . . s 
5-50 Had i am Av :*.••* 

NeV VO I k , it. i • »I 

j Tele, t: i.'l’l • • A0 4 0 


1 
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O ’ ■ . J . . 1— \'J. «Y, 


C 5 1 G 

:■ ong 


•>* * £ /. 

t • .. ;;:C./ hAf/A-SUTPA . IN' 

,',y ■ ' *.* ./*?.. J CO.. !NG. / KA'/A-n.r’PA ) ' iN ^ 

. *, a cjVlT 7 ^ :-:mrv ^ tc'-.s: - - - - - s c 


January A , 1971 


Rc: Ror.gwriter' s Agreement 
of May 31, 1966 


Dear M-.-2 ..nio: 

Reference is hereby i 

31, 1963. 


a 14 of our Agreement dated May 


/VC you know. Pa rc.gr. g •• Ae-ee.-mt provides that you will be 

deliverir.r to us a m. ■ v. :.ty (20) wholly written compositions 

during cv.ch year of the • . u : our agreement with you. We are now 

i* the nal year « . t hr/: cur j ■ '’ords indicate, after 

c-'V'-'c due con side -.tic- i<> ..<• positions that had to be assigned 

to the '/states of ... • . •” 1 .> M. frasor Simpson, that you have 

delivered to us inn, . •i.* 1 / forty-five (45) compositions. 13 

* boat fifteen (15) short of he minimum number of compositions that 
“VSiTmust”celiver to us by May 31, 1971 and one of the purposes of tms 
" c ^ e _ , i. 0 p.,■■ y uu or> r.oticc that it is our intent to hold you to 

this delivery requirement. 

Ou- records also indie:/- that you have not delivered to us several 
of the compositions writt-.: by you though oral demand for same nas 
been made several times. Accorcinglv, demand is hereby nude upon you 
to provide us with the ’-orcis and music for the roilowmg compositions: 
"3aby ilair.bow" , "Going fishing" and "20th Progression". A tape- 
’-ocording containing the music written by you for tr.e ^orogoing so..gs 
and lyric sheets for same would bo sufficient enougn to enable us to 


jSVv. ( ^ 
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? "I 0r;rtr?.l 

. .. «V.. ^ ,k. -'^•u.CbiedmJ DUCCAH RECORDS, INC./ KA.7A-SUTRA RECORDS, INC. 

~ •' H INC./TlNCSRhrjNZS.V.UClCCG.. :.\c! / K AV.A.SUTRA V.USlC CO., INC. / KAV.A-R'.PRA MUSIC. INC. 

^ ^ A —. V«/ >0^. i\ ^ W V .. \ ^ Y ■ ■ ^ C O TO / P q ^ .— ■—.■—i _ t — . 


Miss Melanie Safka 
January 4, 1971 
Page 2 


have c. professional copyist, nake lead sheets for sarae. 

I request that you deliver the foregoing three (2) compositions to 
us witnin seven (7) days as of the date of this letter, inasmuch as 
VkO »*eed th*s material to complete the Melanie Songbook, whicn has 
been in preparation as you know, since the middle of May, and any 
-urw.ner he-ay in providing these materials to us on your osrt will 
cause a further loss of profits on our part and damage us*greatly. 

Very truly yours, 

KAMA RIPPA MUSIC, INC. 

By_ 

• NEIL BOGAxT, PRESIDENT 


V*; • •*». 


- * • se.coc.t, ssq. 
R. Casper, Esq. \/ 


J. Bronston, Esq. 
M. Garbus, Esq. 

L. Pierea 


CERTI71ED MAIL 

RETURN RECEIPT REQUESTED 



_ - ..S -7—li ^_1 ... ... w ' L^j2/d FiZCOr.33. INC / KAY.A-S'dTnA riECGADS. IN 

EoCDAS VoSlC. INC / TE,\0EH-TL\7o .V.UC.C . i\r7 / KAmA- mTAA V.o^C CO- !\C / KAV.A-R-APA .VpmC. iS 
',CEC -ROADWAY, NEW YCSX, .VL.U YU..-..C, '.03^13 / 3X0X2 c — ' — 5r—- —SO 


3G3A May 27, 1971 


Melanie Safka ;, 

c/o Robert Casper, Esq. ' i 

1750 Broadway \ 

Mew York, New York 10019 L 

Bear Melanie: 

Reference is heresy made to I'-rugrmh 1*1- of oar Exclusive 
Songwriter's Agreement dated May 21, x5o0. 

acca"dinc: to the terns end cor.dmiono ot -■'aragraor* 1 '., you 


.According to the terms and eonditions or -■'aragrapn M, you wc4.c 
to deliver to us a minimum or twenty (20) to •. owns a compost irons 

y— — ■ - cac v- voa ~^ however, *cne num.r cr osniosiwions v.o to dc.ivc.cc 
under our agreement could be averaged ovm the entire term or oar 
agreement. Accordingly, your minimum delivery requirement to us 
constituted sixty (60) wholly owned compositions. 

Our records indicate, that to date, you have delivered on*y 
thirty-five (35) compositions. Therefore, you still have an 
obligation to deliver to ua twenty-five (25) compositions. r_c-se 
hc^dvlsed’that we’"consider our agreement of May 31, 1962, as teme¬ 
in full force and effect, until seen time you deliver to us <-_l 
those compositions owned by you to us, notwithstanding the _<.ct m<- 
chronologically, our agreement was scheduled to end on .-.ay sr, SSJ - 

Mothing herein contained shall constitute a waiver o. any o_ ou_ 
rights at law, equity or otherwise. 

Very truly yours, 

vr* # r r> t r •** 


CERTIFIED MAIL 

return receut requested 
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SUPREME COURT : a TATE OF NEW YORK 
COUNTY OF NEW YORK 


KAMA RIPRA MUSIC, INC., 


I 

365A. 


Plaint!ff. 


Index No. 16516/73 


-against- 

MS. MELANIE SCHi.KERYK, MF<. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 

x 


STATE OF NEW YORK ) 

) s s • s 

COUNTY OF NEW YORK) 


AFFIDAVIT IN SUPPORT 
OF ORDER TO SHOW 
CAUSE TO VACATE ORDER 
OF ATTACHMENT AND 
LEVIES THEREUNDER 


ROBERT L. CASPER being duly sworn, deposes and says: 

1* I am a member of the firm of Casper & Thall, p. c.. 
General Counsel for defendants, Ms. Melanie Schekeryk, Mr. Peter 
Schexeryk, individually and d/b/a Amelanie Music. I submit this 
Affidavit in support of the motion to vacate the Order of 
Attachment and Levies thereunder. 

2. I am an attorney licensed to practice in the State 


of New York and have practiced law and, particularly, general 
entertainment and music law, in the City of New York for more 
than fifteen (15) years. During this time, I have represented 
hundreds of clients, including hundreds of songwriters, recording 
artists and music publishing companies; among which, have been 


and are included many of the most commercially and artistically 


successful musical artists/ ii S 'th2 9 worldf eC ° rding com P anies 


3. Prior to August 24, 1971, I, on behalf of the 
defendants, participated in the discussions with plaintiff, 
resulting in the preparation and execution of the letter agreement, 
regarding Melanie Schekeryk's remaining songwriting obligations J 
referred to in such agreement, dated August 24, 1971. During the • 







coursa of these discussions ftfiSAwore reflected in the agree¬ 
ment which was executed (and which was drafted by plaintiff's 
counsel, Joseph E. Zynczak, Esq.), there was never any contempla 
tion of the release of the recordings frequently referred to in 
said agreement. 

4. In my experience in the entertainment industry, 
and particularly, the publishing and recording industry, the 
words "record" and."release" have two (2) entirely separate 
meanings. The differences between such words are often the 
cause of extended, protracted and sometimes even heated 
negotiations. The word 'record" has always been intended to 
mean, in my experience, and without exception, the actual 
productibn onto tape of a sound recording containing the 
performance of one (1) or more individual vocalists and/or 
instrumentalists. The word "release" has always been intended 
to mean, in my experience, and without exception, the general 
distribution into commerce of phonograph records derived from 
the master sound recordings to which I have just referred. 

5. In the context of music publishing, the word 
"record" is used to mean the recording of a performance of 
either tne writer or studio musicians for purposes of producing 
a demonstration tape, which is then duplicated by the music 
publisher and presented to recording artists, record companies 
and producers with a view toward causing the musical composition 
(which is the only asset acquired by the music publisher) to be . 


subsequently recorded. It is through this process that music 
publishers gain exploitation of their compositions. 
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6. Accordingly, the reason that the plaintiff sought 
to have Melanie record three (3) of the twenty (20) compositions 
was to obtain i p. rti rularly valuable demonstration tape 
containing the performance of a major international songwriter 
and recording artist, the receipt of which by other recording 
artists, record companies and producers would not only be 
appreciated and valued but would receive their specific attention, 
particularly when- one considers that major recording artists, 
recording companies and producers receive hundreds of such 
demonstration tapes containing the performances of studio 
musicians of musical compositions authored by unknown writers 
over the years. It would have been very easy for the plaintiff's 
own counsel, or the plaintiff's principals, to propose, and 
conceivably to demand that the word "record" used in the said 
agreement be changed to "release". However, a mere reading of 
the August 24, 1971 agreement shows that the parties contemplated 
and agreodupon the mere "recording" and not "release" of the 
three (3) musical compositions. The word "release" or any such 
similar phrase denoting distribution to the general record 
buying public, nowhere appears in the agreement. 



Sworn to before me this 

day of October, 1973. 

Pjt hT UV 

Notary Public 

peter m THAU 
NoUry Pucilic, Sun of Now York 
No 31-9 310645 
Qualified in New York County 
Commlltlon Enpirtt Morch JO. 197^ 












SUPREME COURT OF THE STATE OF NFW vn» ^ 
COUNTY OF NEW YORK NEW Y0RK 


I 


KAMA RIPPA MUSIC, INC., 


Plaintiff, 


-agalnst- 


'» 5r S uStf, S( r Hh:KERYK - MR. PETER 
SCHEKERYK, individually and d/b/a 

amelanie music, '' 


Defendants. 
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affidavit 


Index No. 
16516/73 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


as: 


and says: 


Frederick wbindercer. being duly sworn. depose8 


1. I « counsel to the Sheriff of the City of New York. 


2. I hove cnused .1 search to be made of the records of 

the Office of the Sheriff of the City of New York In connection with the 

Order of Attachment Issued nnd subsequently vacated In the nhove- 

cnptloned mutter. As a result of said senreh. I hereby de,touo nnd 
state that: 

(a) Kama Rlppa Music. Inc.. which was served with the Order of 

i Attachment as garnishee", has not served upon the bherlff a 

statement specifying Its debt to the tlefendants or any property 
of the defendants In Its possession or custody In which defendant* 
had an Interest at the time of said Order of Attachment: 


C -i IS 
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(b) Kanin Rlppa Music, Inc. lias net delivered to tills Office any 
moneys or property owed by Kama IUppe Music, Inc. to the 
defendants or purportedly being bold by Kama Rlpp, Music, Inc. 
pursuant to the Order of Attachment referred to above. 

Sworn to before me this 
Sth day of January, 1974, 


«,*£ m ajsyy-** 






UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 

- against - 

MS. MELANIE SCIIEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMEIANIE MUSIC, 

Defendants. 


This action was commenced by plaintiff on 
August 31, 1973. and service was effected on September 20. 
On October 10. the last appropriate day. defendants served 
their answer, which contained a counterclaim.by placing it 
appropriately addressed in the United States mails. On 

the following day. unaware that the answer had been served, 
Plaintiff fii ed a notice of voluntary disralaaal which ^ 

So ordered" by the Court on October 15. 

The present motion is by the defendants to 
vacate such dismiesal on the ground that the notice upon 
which it was based is a nullity, the answer having been 
served before it was filed (Pod. R. civ. P. 5(b)). 

On oral argument, plaintiff conceded that his 
notice to dismiss was. as a technical matter, a nullity, 
and defendants consented that th 2 
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t 

OR PER 

i 

73 Civ. 3709 

t 


motion be treated a 3 one 




by the plaintiff for permission to dismiss tho action. 

(Rule 41.a)(2)> With matters in that posture it becomes * ' ‘ 

incumbent upon plaintiff to persuade the Court that it 
3)>ould exercise its discretion in plaintiff’s favor. 

Voluminous documents have been submitted, and the controlling 
facts do not emerge with crystal clarity. Suffice it to say 
that plaintiff has not born the burden of persuading the 
Court that it should act. For the foregoing reason the 
defendants’ motion to vacate tho order of dismissal is 
granted and the substituted motion by the plaintiff for a 
discretionary order dismissing the complaint is denied. 

SO ORDERED. 

Dated: Hew York, IJcw York 


/ ' 

tTHIT’-Ai: KNAPP, U.S.D^r. 




* / 


November 16, 1973. 
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November 16 , 1973 


Bon. Jacob MarkovIt* 

Justice of the Supreme Court 

60 centre Street 

New York, New York 10007 

Rei Kama Rippa Music, Inc. v. Schekeryk, et al. 

Index No. 16516/1973 _ 

Dear Judge Markowitsi 

I am in receipt of the affidavit of plaintiff * 
counsel submitted in opposition to my affidavit in support 
of attorney's foes. Although Z hesitate to dlgr.-fy its 
contents by responding, certain of its allegations are 
sufficiently scurrilous that some response is necessary. 

The affidavit of plaintiff's counsel claims that 
the total time devoted by plaintiff's counsel on the motion 
to vacate was 31 hours (1 3). On October 2, 1973, plain¬ 
tiff's counsel and 1 appeared before the Bon. Mary Margaret 
Mangan for oral argument of tho notion to vacate. Plain¬ 
tiff's counsel requested an adjournment from Judge Mangan 
on the grounds that four attorneys in tho office of plain¬ 
tiff's counsel had been working full-time for the previous 
three days in responding to defendants' moving papers and 
counsel required another week to prepare opposing papers. 
(Judge Mangan granted t v s adjournment requested by plain¬ 
tiff's counsel, and we therefore appeared botore Your Uonor 
one week later.) 

Plaintiff's counsel expresses bowildonr.ant at the 
$50.00 per hour rata charged by an attorney “with a downtown 
office in a low rent area* (14). I nesd only say that our 
offices are In the close vicinity of Manhattan's State and 
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Fodorai courthouses because of the litigation nature of 

th ° 131,313 ° n ' JtlXch Plaintiff* counsel 
speculate. m to our rental is rather beyond me. 

-double billi™*!**'!! COUnael otate3 that 1 an attempting 
and ^ d attempting to -soak- plaintiff 

£d«H c^rnT VET'i™ VlCW 

to hours apent sololy on account of tha notion to vacate^ 
Not a penny of these foes is attributable to the pcndl^* 

.nilreJ, ^ 1Ch " 7 Cl ‘° nt ° ha ™ boe " »n 

«*“- *? ™'ior ss’krs S2 sr-- 

■lnwp.rl.ncoa. („ u. i„. , v v „ 6 „ n J 

Bar .or approximately cix years; l have previously served 

” "r^ 01 °V m,: “ "*“=■' Force. L CoS' ”T 

nationa. committee \rhich re --./rote Title 13 of the united 
States Code for submission to the United States Congrea- 

ScTAVT Tf° d stata3 Attor - y * - d “ 

Shrl^r i i, ^ !r flrn ° f Frled * Pran *' Harris, 

T , ( erl/ £tra - 3ar ' Splegalberg. mod, 
a. .rank). As previously stated, the hourly rate re'lo-'ted 
n my affidavit is based on a long-standing feo agreement 
ya« 0 ny Ci tS Whlch h ’ 3 1500,1 ^ effect for over two 

.affidavit of plaintiffs counsel states 
h ? 3l ' d and d °cidad by Your Honor was -a 
, °t* on (? '•) • The motion to vacate, for rea-ons 

nllati^ ? ata ^ G<: ln our ‘ aovi ny papers, win have a deter¬ 
minative impact on the pending Tadcral action for reversion 
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ot copyrights which plaintiff's counoel has previously 
estimated to be worth In excess ol §400,000.00. We were 
not simply engaging in an academic exercise by litigat¬ 
ing the motion to vacate the order of attachment. 


Respectfully yours. 


SP /nr 


SANDOR PRANKSL 


cci Emil, Kobrin, Klein a Garbus, Bsqs. 
540 Madison Avenue 
Kew York, New York 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 
-against- ' 

MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 

Defendants. 
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SUPPLEMENTARY AFFIDAVIT 
IN OPPOSITION TO CROSS¬ 
MOTION FOR SUMMARY 
JUDGMENT ON THE 
SECOND, THIRD AND 
FIFTH COUNTERCLAIMS 


-and- 

KELANIE and PETER SCHEKERYK, 
individually and d/b/a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 

Third Party Plaintiffs, 
(Counterclaimants) 

-against- 

KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC. and DUDDAH RECORDS, INC., 


Civil Action No. 
73 Civ. 3789 


(JUDGE KNAPP) 


Third Party Defendants, 
(Counterdefendants) 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


l 'LEY I. LEWIN, being duly sworn, deposes and says: 

1 * 1 am associated with the firm of Emil, Kobrin, Klein t 

Garbus and make this affidavit in reply to the Reply Affidavit 
In Support of Cross-Motion For Summary Judgment by Sandor Frankel 
dated January 10, 1974. 
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2. Oral argument has been had in this case before this 
Court on January 11, 1974. Your deponent believes that a great 
bulk of the issues presented to this Court were clarified during 
such argument. However, certain of the issues before the Court 
as raised by defendants' counsel both in the aforesaid Reply 
Affidavit and during oral argument, require response by your 
deponent. 

3. It is imperative to note at the outset that the 
main contention of plaintiff that the Publishing and Songwriting 
Agreements between the parties must be read together with the 
Publishing Settlement Agreement between the parties has not been 
refuted by defendants and in fact has been admitted by defendants 
in their answering papers and in the Reply Affidavit of Sandor 
Frankel in paragraph 2(d). 

4. Defendants contend that there is no material 
question of fact. They fail to put forth any affidavits by 
parties other than the two annexed as Exhibit "8" to Frankel's 
affidavit which refutes in any manner the belief that plaintiff 
holds that defendants were required to release for sale to the 
public three of the twenty compositions delivered by Melanie tc 
plaintiff pursuant to the Publishing Settlement Agreement. It is 
plaintiff’s contention that Melanie's refusal to release such 
compositions constituted a prior breach of the Publishing and 
Songwriting Agreements with Kama Rippa and as a result thereof 
Melanie cannot now enforce the reversionary clause forming the 
subject matter of the summary judgment motion herein. As a 


- 2 - 








_ 377A 

result (although defendants' counsel attempts to avoid this by 
stating the matter as a conclusion and by totally avoiding 
raising it as a material issue in his Reply Affidavit) this Court 
must hear evidence regarding the clear ambiquity surrounding the 
obligations of the parties pursuant to these agreements. For this 
reason alone, the summary judgment motion must fail. 

5. There are several other contentions and misstatements 
which must be clarified herein. 

6. Defendants' counsel states that plaintiff has dealt 
with the AGAC with respect to Melanie's royalties before and 
seems to imply therefrom that we, therefore, should have 
recognized AGAC's demand when made for payment of royalties. 

This is a clear misstatement of the relationship between the 
parties. Payment of royalties was due pursuant to a publishing 
agreement. The AGAC does not represent publishers, rather, it 
represents songwriters. The agreement between the AGAC and 
Melanie (annexed as an exhibit to the Frankel affidavit) clearly 
contemplates royalty payments being made on behalf of a song¬ 
writer pursuant to songwriting agreements. This is precisely 
why Kama Rippa (a) is not a signatory to the AGAC agreement and 
(b) has never recognized the AGAC as a publisher's representative. 
Although Melanie is a signatory to the agreement with Kama Rippa, 
a brief perusal of the agreement clearly contemplates demand 

by Melanie. The agreement does not contemplate a payment by an 
"authorized representative" inasmuch as these words are specific¬ 
ally omitted. In addition, no refutation has been made by 
defendants of plaintiff's description of the confusing nature of 
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the demands made by the variety of parties purporting to represent 
the defendants. Plaintiff firmly believes, therefore, that the 
demand of the AGAC was of no force and effect. 

7. In addition, although defendants* counsel in 
paragraph 2(k) of his Reply Affidavit states that there is no 
material dispute with respect to the facts surrounding the 
decision and opinion of Judge Markowitz in New York State Court 
regarding the Order of Attachment secured therein, plaintiff 
would contend that there are major disputes. In particular, 
plaintiff would note the extensive argument presented in this 
Court with respect to plaintiff's position that Judge Markowitz's 
ruling was despositive of a number of arguments raised by 
defendants herein including (a) the argument that the plaintiff 
had abused process, (b) the argument that defendants were 
prejudiced in any manner and (c) the argument that defendants 
are entitled to certain punitive and exemplary damages including 
counsel fees. We would further note that defendants misread the 
decision of Judge Markowitz. Judqe Markowitz refused to rule 
on the question of counsel fees when it was entirely proper to do 
so and did not turn the matter over to the Federal Court. 

Rather, Judge Markowitz based his decision on narrow grounds in 
effect deciding and rejecting a variety of other arguments 
presented by the defendants which are being repeated herein. 

8. The element of waiver raised by plaintiff and 
responded to by defendants cannot be fully decided or heard by 


- 4 - 
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this Court unless evidence is heard on the dealings between the 
parties. This need is in no way refuted by defendants' counsel's 
statement and is not dealt with in the affidavits by Melanie and 
Peter Schekeryk. 

9. Plaintiff contends that a hearing regarding the 
prior dealings between the parties will effectively show that 
defendants waived their rights on an ongoing permanent basis to 
enforce the reversionary clause. Defendants contend that the 
agreements between the parties provides for non-waiver. It is 
clear that such a statement in the agreements is mere boiler¬ 
plate and that any agreement involving such non-waiver statements 
can be modified by the dealings between the parties. This is 
precisely the import of plaintiff's statements regarding this 
issue. This Court must hear evidence on such issue before 
making a decision. The contention that the plaintiff was re¬ 
quired to raise such an issue in its answering papers is 
frivolous. Plaintiff could move to amend. However, it is 
noteworthy that defendants seem to have unilaterally waived 

the "9(g) statement" required. If this Court permits this 
matter to move forward without such required statement it would 
seem equally permissible for the element of waiver to be raised 
without having it first been raised by answer. 

10. Plaintiff would note as well that it did not intend 
and does not intend to "tacitly admit" anything with respect 

to its right to withhold royalties by payment thereof. Melanie 
and Peter were pleading poverty. Plaintiff, upon the vacating 
of the Order of Attachment, paid what monies it held over to 


II 
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defendants as a courtesy. Defendants' counsel's numerous 
contentions in his Reply Affidavit regarding such payment being 
an admission of some sort is simply frivolous. In addition, it 
should be noted that, despite the legal right of the Sheriff of 
the City of Mew York to actually have monies transmitted *o 
him which are levied upon, the general practice is that no such 
transmission actually takes place to the Sheriff unless 
specifically requested by one of the parties or the Court. 
Normally, the Sheriff levies and the funds are locked up and a 
further report is made to the Sheriff saying which funds are 
being held. The Sheriff rarely enforces the requirement to 
immediately transmit such funds to him and the lateness of such 
transmission is not despositive of any issue in this Court. 

This is simply a smoke screen raised by defendants which has no 
force or effect on the issues herein. 

11. In paragraph 23 of Frankel’s affidavit he makes 
another misstatement. Frankel states that Kama Rippa's 
obligations to pay royalties on a timely basis was unconditional. 
This Court is respectfully referred to deponent's original 
affidavit in opposition to this motion wherein the full 
reversionary clause is recited. It is clear from a reading of 
such reversionary clause that timely payments was not uncondition¬ 
al but that there were innumerable instances where payments could 
lawfully be withheld. Such an instance is an act of government, 
i.e. an order of attachment. Your deponent would submit that 
such an order was fully contemplated by paragraph 6. 


-6- 
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11A. Time dor>s not permit a separate affidavit by Mr. 
Kass in this case at this time. However, with respect to the 
brand new claims of prejudice having resulted to the defendants 
by the temporary delay m payment of royalties your deponent, 
by conversations with Mr. , <■ n faithfully state that no 

such prejudice existed. Our client advises us that his investi¬ 
gation shows that defendants were paid advances which were due 
them pursuant to their agreement with Paramount irregardless of 
the withholding of publisher’s royalties by Kama Rippa. In 
addition, the r. scheduling of recording sessions, causing a 
slight inconvenience, cannot be said to have resulted in any 
substantial prejudice to the defendants. Musicians are quite 
used to having to be rescheduled and do not expect payments from 
unattended sessions. Furthermore, Peter Schekeryk when 
scheduling recording time for Melanie, books her time in enormous 
chunks and the rescheduling of portions or even all of it does 
not result in ar.y prejudice to the defendants. In addition, our 
client advises us that his investigation shows that such re¬ 
scheduling of recording time and musicians in no manner took 
place because of the temporary delay in "oyalty payments. No 
harm has resulted to the defendants and they have been fully 
paid. They cannot claim hardship at this late date and ask the 
,1 Court in equity to rule in their fuvor. As previously pointed 
' out this Court as a Court of equity must overrule the motion for 
| summary judgment on equitable grounds. 
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12. In the course of oral argument and in defendants' 
reply papers, defendants' counsel has raised the contention that 
the only justification for the withholding of royalties is in the 
case of the infringement lawsuit being brought against one of 
the compositions written by Melanie (paragraph 10 of the 
Songwriters and Publishers Agreement). This contention is a bald 
attempt to mislead this Court. Such a provision is standard in 
all publishing agreements since the writer of the compositions 
warrants their originality. If a lawsuit is brought disputing 
the originality the publisher is entitled to withhold royalties. 
All of the foregoing assumes no particular breach of the agree¬ 
ment between the parties and merely contemplates the manner in 
which all parties share any liability of a law suit by a third 
party. However, the reliance of defendants on paragraph 10 
with respect to the facts of this case is misplaced. Plaintiff 
contends that the agreement itself between the parties was 
breached by Melanie's refusal to release for sale three 
compositions. Plaintiff's contention is not refuted by the 
defendants herein. It is well settled that a prior breach 
obviates the necessity for a performance on the other side. 

This is the justification for withholding or late payment or 
other non-performance by the plaintiff since the defendants 
repudiated their Publishing Agreements long before the late 
payment of royalty payments arose. 

13. Defendants' counsel goes to great lengths to state 
that the value of the three compositions was because Melanie's 
recording of a "demo" to be played lur other artists was 
exceedingly valuable. It is submitted that defendants' counsel 
is not competent to testify in this regard and that his self- 



- 7 - 









3«3A 


serving statement^ are no '-uhcf -, 

no substitute for the 

experts i n «.w- statements of 

r its m this matter -tv,^ „ 

---, tth e. lu n f r;i;:r ssandMr - ~* 

in «-*' - to th . PUblic and th “7 ~ tto “ -■ *» - 

artist is totally ° recorded b y a major 

tally unnecessary for i 

P«ty. In addition ‘ Mr F a e of a song to a third 

record, regarding publishing 

"er agreement with _ la '”° “ —•’«*. under 

“ '""""-"t “ •felly fallacious. 

distrib H ” eU " ie ” t0 Bci9hb °thood Records, 

distributed by Paramount. Melanie - 

neighborhood Records is owned and " 0t S19 " ed ‘° 

Peter. Meiani. and P eontroiled by Melanie•. hu . b a„d 

' «d Peter base total control over which 
'“"Positions are to be released 

contention that Melanie does ill ^ 

contention is made by PranLi „ ^ C °" tr01 < “ 1 -‘ 

substitute for th a9 * in ' “ n0t 3 *“«lci.nt 

te 'Or the perties themselves) i, ... , , 

1”1 all the parties kn. , * ludicrous - In 

Hornes knew of Melanie's no t, 

— end clearly contemplated b t ‘ 9 '™ 

release wb.tever she wanted Th w “ ^ “ 

ments for fho , t ^ le raa 3° r induce- 

- -* ::r; u r sMn9 — 

~ -—- jz :^: r r— 

metier. This Issue must be . faCtB ln ‘hi, 

USt be anfi wered by evidence talon f 
People who know nnf . e taken from 

now. not from attorney, who pretend to know. 

Your deponent believes that th. i 

not ones which lend themselves to summ SSUCS h6rein 

to summary judgment for all of 


-8- 






/ 


384 A 

th. reasons heretofore presented. Any contention that the 

substantive questions regarding the obligations of tho 

tnc part l 

c not need a hearing rs simply lu dicrous. ft „, s . . ub ... nUv . 
isagreement which feed to the initiation of litigation by 
Plaintiff here and in state Court. The elemental issue which 
precipitated the litigation has not been resolved „ 

have not moved in any »er against the claim for at ,... t 
575.000 based on a failure to record and release for s.i. 
Melanie. This ciaim form. the heart of plaintiff, co«pl.,„t 
Plaintiff succeeds, as it must on this complaint, then 
Melanie would be deemed to be in prior breach of her agreement.. 

I o» can this court entertain any of the motion made by the 
defendants without first reaching the guesticns presented by 
plaintiff, original complaint? Such questions may only be 
reached by a f uU hearing before this Court on th. merits. 

It is respectfully requested, therefore, that defendant 
Melanie Schekeryfs motion for summary judgment be denied in 
all respects. 


Sworn to before me this 
Htd day of January, 1974 



MARLENE H. LlNOER 

Notify Public. State ot Nm for* 

No 317557600 
Quj .tied in New toil County 
CetnUiU L ei «*"E* County / 
ten.rrats.on [ipuo ICjich 30.19 JH 






UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


KAMA RIPPA MUSIC, INC.. 


-agalnst- 


Plalntif t. 


MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AML LANIE MUSIC, 


Defendants. 


—and — 


MELANIE and PETER SCHEKERYK. indi¬ 
vidually and d/b/a AMELANIE MUSIC 
and TWO PEOPLE MUSIC, 
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I SUPPLEMENTAL AFFIDAVIT 
ON BEHALF OF MELANIE 
« SCHEKERYK IN .iESPONSE 
TO KAMA RIPPA'S SUP- 
l PLEMEMTARY AFFIDAVIT 
AND SUPPLEMENTARY 
* M- MORANDUM OF LAW 

t 73 CIV. 3789 


Counterclairaants, i (Hon. Whitman Knapp) 


-against- 

KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, 
i, INC*. 

Counterdefendanta. 


STATE OP NEW YORK ) 
COUNTY OF NEW YORK ) 


SANDOR FRANKEL, being duly sworn, deposes and saysi 


1. I am counsel for defendanta/countercLalraants in the 
above-captioned mattor. I respectfully submit this supple¬ 
mental affidavit in response to the Supplementary Affidavit 
and Supplementary Memorandum of Law submitted on behalf of 

1 . I 

Kama Rippa Music, Inc. ("Kama Rippa") in opposition to the 


i: 
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notion by Melanie Schekeryk (-Melania") for summary Judgment 
on the second, third, and fifth counterclaims. This affida- 
limited to the new allegations raised for the first 


time in Kama Rippa's supplementary papers. 

i) 


2. Kama Rippa's supplementary papers argue for the 
fir,t tiBe Melanie ./as in "prior breach" of the Agree¬ 

ment Regarding Remaining Songwriting Obligations because, 
although Melanie was not required to "record" or "record and 
release" (as Kama Rlppa now Interprets the agreement) the 


three musical compositions until August 24. 1973. Melanie had 
allegedly given "positive notice of an Intended breach of a 
contract to be performed in the future" (see Kama Rippa's 

' i 

supplementary memorandum of law, p. 4). On Melanie's behalf 
it is respectfully submitted that even assuming arguendo (or 
purposes of this motion) Melanie breached the Agreement Re¬ 
garding Remaining Songwriting Obligations by not releasing 




the three demonstration recordings. (1) the facta upon which 
Kama Rlppa relies are insufficient as a matter of law to 
constitute an anticipatory breach, and (2) whether or not 
Melanie's alleged breach is deemed to have occurred prior or 
subsequent to Kama Rippa's breach, Melanie's alleged breach 
did not, as a matter of law, relieve Kama Rlppa from its con 


^ rac ^ ua ^ obligation to make timely payment of royalties to 

Melanie. 

3. Kama Rippa's supplementary unduiu of law admits 

(at p. 3) "Payment of royalties was duo from Kama Rlppa to 


2 


I 

i 


i 

I 
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Melanie Schekoryk on August. 15. 1973.“ Kama Rippa now claims 

i 

however, that although Melanie's obligation to “record" (how- 

li 

ever that term is deilned) did not rip>»n until August 24, 
1973, and although Kama Rippa was obligated to pay royalties 

not later than August 15, 1973, Melanie allegedly gave 

I 

positive notice of an Intended breach of a contract to be 
performed in the future.“and that said anticipatory breach 


allegedly occurred before August 15. 1973 (the date upon 

I 

which Kama Rippa’s continuing breach unquestionably began). 
The sole alleged factual support for this claim of anticipa¬ 
tory breach upon which Kama Rippa now relies are two letters, 
both from Peter Thall, Esq. (an associate in the law firm of 
Robert L. Casper, Esq., Melanie's general counsel), dated 
June 27, 1973 and July 12, 1973 (see Kama Rlppa's suppleroen- j 
tary memorandum of law, p. 4). It is significant that while 
Kama Rlppa's supplementary papers characterize these two 
letters as constituting a prior breach, Kama Rlppa's papers 
characterize but do not quote from any part of either letter, 
do not provide either letter for the Court to read and evalu¬ 
ate, and do not inform the Court of other relevant and undis¬ 
puted letters between the parties. The plain reason for Kama; 
Rlppa's not providing these letters to the Court 13 that the 
letters themsclvea belle Kama Rippa'a claim. 

4. Annexed hereto as Exhibit 1 is Mr. Thall's letter 
of June 27, 1973 to Kama Rippa. This letter merely advises 
Kama Rippa that Melanie “has recorded the following three 
compositions" and advises Kama Rippa that the recordings are 


3 
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I 

available for Kaaia Rippa's inspection. (On August 16, 1973 

I 

the recordings were in fact mailed to and accepted by Kau 
Rlppa; it is undisputed that they have remained in Kaaa 
Rippa'e possession from that date up to and including today.) 

5. On July 10, 1973, Kama Rlppa responded through its 
counsel to Mr. Thall's letter, stating. 

"It appears from your letter that you and I may 
have different understandings of what that 
agreement (of August 24, 1971) requires Melanie 
Schekeryk to do. Viould you be good enough to 
get back to me as soon as possible. I think 
this should be resolved shortly. If wo do 
have a different understanding of the agree - 
nen t , then it ought to be resolved quickly." 

(3ee Exhibit 2 annexed hereto). 


^ July 12. 1973, Mr. Thall responded by letter to 
the July 10 letter from Kama Kippa's counsel, expressing the 
opinion that "the agreement which clearly and frequently 
seta forth my client's obligation is limited to the record- 
ing of three compositions by Melanie." (See Exhibit 3 
annexed hereto). Several days later, on July 17, 1973, Mr. 
Thall again wrote to Kama Rippa's counsel, stating that al¬ 
though in Mr. Thall's opinion (as expressed in his July 12 
letter) the agreement requlrou Melanie to record but not to 
release the three musical comixjaltlono, Mr. Thall did not 
know whether or not the three recordings would be released. 

"I have absolutely no loea whether Melanie 
Intends to roluaau these r- word Inga in the 
future. I leave creative Liucialons to my 
client; If the release of these recordings 
13 or will be appropriate both from Melanie's 
artistic viewpoint and from her interpretation 
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of the needs of the public. I ora sure they 
will be released,“ ( G ee Exhibit 4 annexed 
hereto). 


7. On July 19, 1973 Kama Rippa's counsel responded 
to this letter by statingi 

"I'ra not interested i n child’s play 
If Melanie doe3 not intend to release the 
three that nhe was obligated to record and 
reloano for ua . then we should be compelled 
to start «i Law suit. if what your letter is 
saying that Melanie may decide to release 
these or may decide in the future to release 
three others, then I can understand that 
• * • •" < See Exhibit 5 annexed hereto). 

On August 15. 1973, Kama Rippa was contractually required to 

pay Melanie $79,436 in royalties, and failed to do so. Be~ 

I I 

tween the letters referred to above and August 15, 1973, 

there was no further exchange of correspondence between the 

parties. In order for one party to rely on another party’* 

anticipatory breach of a contract, the alleged anticipatory 

breach must be "distinct, unequivocal, and absolute." (10 

N.Y.Jtir. , Contracts., §396). It is respectfully submitted 

that as a matter of law the facts which Kama Rippa now relies 

upon, as described above, do not constitute an anticipatory 

breach by Melania. 


8. Moreover, it is respectfu ..y submitted that Kama 
Rippa’a allegation of fUlanie’s alleged breach (whother or 
not it is deemed "anticipatory ) la irrelevant to Melanie'* 
claim for reversion of the copyrights —Kama Rippa was obligat¬ 
ed by the terms of the Songv/rltor’s Agreement and the Agree¬ 
ment Regarding Remaining fiongwriting Obligations to pay 
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Melanie her royalties on tine, whether or not Melanie 
obligated to "release" the three recordings and irrespective 
of whether her refusal to release there occurred before or 
after August 15. 1973. Various reasons which precluded Kama 
Rippa from withholding the $75,000, even assuming arguendo 
th a t Malania was in breach (as alleged by Kama Rippa), are 
set forth in Melanie's reply memorandum of law (at Point IV, 
pp. 24-29 thereof) previously submitted to the Court. In 
addition to the reasons stated therein, deponent most respect- 

Ij I 

fully wishes to emphasize one factor. 

9. Among Melanie's contractual commitments under the 
Songwriter's Agreement (end. by incorporation, under the 
Agreement Regarding Remaining Songwriting obligations) was 
her warranty that all musical compositions to be delivered to 
yi* Rippa were original and did not infringe upon any other 
work (see \ 2(B) of Songwriter's Agreement). It wae further 
agreed that Melanie was obligated to indemnify Kama Rippa if 
any of her compositions did Infringe another work (see \ 2(C) 
of Songwriter's Agreement), slgnlfl- .ntly, the Songwriter s 
Agreement (at f 10) specifically grunU-d Kama Rippa the right 
to withhold payment of Melanie's royalties in the event of an 
Infringement action. Xu both the Song vri* :r * 3 i .reement and 
the Agreement Regarding Remaining Songwriting Obligations, 
this lo _th e on l y circumstance uni' -»r .which_a. ac h_t>i_. j ‘iy co ¬ 
venant by Melanie vreuld permit / .nma .R‘ j _l£ithll° h L L 9Y ? 1 ty. 

payments: It is t he s olo e xcept i : >_n_toJ< Ana. P i SD . 

to make timely payment of roya lties to Melani e. 
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|i 

ij 


"Where there is a specific exception or reser¬ 
vation in the contract, it is presumed that 
no other exception or reservation was intended.* 
Roy al ty Indem n ity Co . v . J ohn F . Cawrse Lumber 
Co.. 245 F.Supp. 707. 710 (D.Ore. 1965). 

Zt is also significant that the additional list of perralasibb 
exceptions to Kama Rippa’s obligation to make timely royalty 
payments, which appears in the last sentence of the Rider to 
paragraph 6 of the Songwriter's Agreement, does not include 
breach by Melanie as a permissible excuse. Thus, even assum¬ 
ing arguendo that Melanie breached the agreement by recording 
without releasing the three compositions, and even assuming 
arguendo that Melanie's alleged breach preceded Kama Rlppa's 
breach, Kama Rippa was obligated by the express terms of the 
contract to make timely payment of royalties to Melanie. If 
Kama Rippa believed that, it was entitled to $75,000 in 
damages for Melanie's refusal to release the recordings. 


Kama Rippa was required to bring an action in court rather 
than unilaterally withholding Melanie's royalties. This is 

|i 

further reinforced by the fact that Kama Rippa's obligation 

! 

to make timely royalty payments or suffer reversion of the 

I 

copyrights is reflected not in mere boilerplate language in 
the contract, but by a specific rider specifically agreed to 


and written in by the parties. "Where part of the contract 
la In writing and part i 0 in printing, the writing will be 

1 

given effect if there is repugnancy between the two portions 
of the instrument." 4 Willinton, Contracts . 3d ed., §622. 
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10. It la also respectfully submitted that the memo 
dun opinion of Judge Markowitz vacating tha ordar of attach- 
>' naot refutes Kama Rlppa's claim that it was Justified in 

|i 

withholding $75,000 because of Molanlo's alleged prior 

i 

; breach. Judge Markowitz' opinion statedi 

•Plaintiff admittedly owes defendants approx¬ 
imately $00,000 . . . (See Exhibit 9 to 

deponent's moving affidavit). 

Kama Rlppa's admission, referred to in Judge Markowitz' 

opinion, was repeated several times by Kama Rlppa's counsel 

ij 

to Judge Markowitz during the proceedings on Melanie's motion 

|l j 

to vacate tha ordar of attachment. In an affidavit dated 

I 

October 9, 1973. Kama Rlppa's counsel sta. ii 

•Frenkel's affidavit states that plaintiff 
owes defendants royalties for the six month 
period ending June 30, 1973. Plaintiff does 
not deny such obligation .* (See excerpt from 
affidavit of Harley I. Levin, Esq., of coun¬ 
sel for Kama Rlppa, annexed hereto as Exhibit 
6; emphasis added). 

I 

Zn a subsequent affidavit dated October 11, 1973, Kama Rlppa's 

ij 

i 

i counsel repeatedi 

"We have In fact agreed that such royalties 
[l.o. , tho full $79,436] are due and owing 
and clearly stated that the only rea s on they 
were b n 1 nq wlt-hh _l d Is t -ocaunc an Qrc.cr of 
Attach m ent. ha 1 b .t-n levied n t tlv a ." 

(Sea excerpt tram affidavit of liurioy X. 

Lov;in, Esq., of counsel for Kama Rlppa, 
annexed horeto as Exhibit 7» em,hauls added). 

! : 

Thus, throughout tho State Court proceedings, Kama Rlppa un- 

I 

equivocally admitted—and Judce Markowitz accordingly held — 

that Kama Rippa owed Melanie the $75,000 which Kama Rlppa wae 

I 

withholding. 
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11. The above admissions of Kama Rippa ware not only 
made in the woroa quotea abovu, but in Kama Rippa*a subse- 
quent actions. when Uio improper order oi attachment was 
j| flnaiiy vacittCi . Rippa delivered to Melanie her checK 

! 

tor $79,/i6. If Kama Rippa was justified in withholding 
$75,000 because of Melanie*, alleged prior breach, the vacat¬ 
ing of the order of attachment would have been irrelevant, a* 
Kama Rippa would still have been entitled to continue to 
withhold $75,GOG. Moreover, the very obtaining by Kama 
Rippa of the order oi attachment was iteelf a concession that 
Melanie’s alleged prior breach did not Justify Kama Rippa. 
under its agreements with Melanie, in withholding royalty 
paymentn; ior if Kama Rippa was justified In withholding the 
$75,000 because of Melanie’s alleged -prior breach*, no order 
of attachment would have been necessary. Obviously, Kama 
Rlppa’a wlthimolding of the $75,000 waa Improper and waa re¬ 
cognized by Kama Rippa to be Improperi Kama Rippa simply 

| attempted improperly to construct an artificial Juatification 

(» 

tor withholding the $75,000 by Improperly obtaining the order 

■ 

of attachment which was sucaoqoontly vacated. 

i 

i 

12. With respect to the remaining as.ertiona in Kama 
r.ippa*s supplementary papers, it is respectfully submitted 

I 

Uvat Kama Rippa'a contentions have already been rubuttod in 

' 

I 

affidavits ima memoranda of law previously submitted on 
Melanie's behalf. 

li 

WHERRFOTi , and for the reasons contained in tha 
9 
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1 affidavits and memoranda of law previously submitted on 
I Malania's behalf, it is respectfully submitted that the in 

I 

stant motion of Melanie Sehefceryk for summary Judgment on 
second, third, and fifth counterclaims against Kama Kipp* 
Music, lac. should be granted in its entirety. 

I 

Sworn to before me this 

25th day of January, 1974. _____ 

I 


iiOTMlY 
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Quo 


MONA RYAN 
T L'C. Cirsof New Tort 

• - -17JjZ>>0 

■ - K; n» County 
- -puca .-h 'JO IB^y 
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June 2 7, 1973 


Kama P.ippa Munlc, Inc. 

810 Seventh Awnuo 
New York, Now Yorf 

Attention: Mr. Arthur Kans 


Re: Melania Safka Schekeryk 

Gentleman: 

Pursuant to the delivery agreerwnt betw«on you, Amslanio Music, 
Melanie and Peter Schekeryk, dated August 24, 1971, this is to 
advise you that Melanie has recorded the following three 
compositions which are included among the twenty musical compo¬ 
sitions delivered to Kasia Rippa Music, Inc. pursuant to said 
agreement: 

1. “I ALMOST PORCOT" 

2. "MOONBEAM" 

3. "LET HIM SEE YOUR SMILE" 

I have in my possession a 7-1/2" tape recording, half track, of 
Melania's performances of such compositions. If you wish to 
confirm that such compositions have been recorded, plaasa telephone 
my office and make an appointment to come to my office to listen 
to the tape. 


Very truly yours. 


Petar M. Thall 

PMTigr 

cct Joseph E. Zynczak, Esq. 

Mr. Peter Schekeryk - N.J. & N.Y. 

CERTiriED MAIL, 

RETURN RECEIPT REQUESTED. 


(/ 



EMIL. KOBRIN KLEIN & GARBUS 

jr«N( <t AT L A 
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Peter M. Thall, Esq. 
c/o Robert L. Casper, P.C. 

1780 Broadway 

New York, New York 10019 

Re: Melanie Safka Schekeryk 

Dear Mr. Thall: 

I have seen your letter dated June 27, 1973 In 
relationship to Melanie Salka Schekeryk. Your letter ad¬ 
vises that three songs have been recorded and these are to 
be included among the twenty musical compositions delivered 
to Kama Rlppa Music, Inc. pursuant to said agreement. As 
you are aware, under the agreement between the parties, those 
recordings are to be released. I direct your attention to 
the second page of the August 24, 1970 letter which sets a 
penalty clause for the failure of Melanie Schekeryk to comply 
with the terms of the agreement. 

It appears from your letter that you and I may have 
different understandings of what that agreement requires 
Melanie Schekeryk to do. 

Would you be good enough to get back to me as soon 
as possible. I think this should be resolved shortly. If we 
do have a different understanding of the agreement, then it 
ought to be resolved quickly. 

Sincerely, 

Martin Garbus 

MG:aem 

Certified Mail, R.R.R. 


540 MADISON AVCNUI NEW VONK.N * 

(till * • • • © * 

CA|L| A O O * • A I MILLAW 

mi « 0*04 31 


July 10, 1973 


0 


022 


o 
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July 12, 1973 


Martin Garbus, t'aq. 

Lwil, Kobrin, ►'lain fc Garbus 

540 Madison Avonus 

New York, New York 10022 

Re: Melanie Safka Schekeryk 

Dear Mr. Garbus: 

I have received your letter of July 10 which is dully 
noted. 

1 take objection to your statement that 1 an aware that 
the recordings are to be released. My letter of June 27 
and my response to your interpretation of the agreoraont 
during our telephone conversation should have made it 
dear that my interpretation and that of ray client aro 
based on the provisions of the agreement which clearly 
and frequently set forth ray client's obligation is limited 
to the recording of three compositions by Melanie., 

Sincerely .yours. 


Pater M. The11 


PMT/aw 

bcci Isador Schachter 
Bob Esposito 
Peter Schekeryk 
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July 17, 1973 


Martin Garbus, Eaq. 

Emil, Kobrin, Klein t Garbus 

540 Madison Avenue 

New York, New York 10022 

Re: Melanie Safka Schekeryk 


Dear Martin: 

I vaa disturbed to receive your letter of July J 3 ' 1973 whtch 
misstates the content of our telephone conversation. 

For the record, the only communication that I have had with you 
set forth this office's and my client's interpretation of , 

obligations under the agreement. We interpret those obligations 
to be limited to the recording of three compositions, not the 

release thereof. 

_ . . _ m fact that "mv intentions” even if they were 

tip ssa. jss - 

appropria tj^both 

interpretation of the needa of the public, I an, aure they will be 
released. 

Vn.. and I have not dealt with each other before and 1 don't know 
whv it is necessary for me to constantly have to reply to your 
<l!»rvina^ letters* to^net the record straight. If you are trying to 
build”*, cm. for litigation, I euggoet you use tbe custo^ry forums 
to resolve this dispute and cease trying the case in the malls. 

Sincerely yours. 


PMT:gr 


Peter M. Hiall 
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July 19, 1973 


Peter M. Thall, Esq. 

c/o Robert L. Casper, P.C. 

1780 Broadway 

New York, New York 10019 

Re: Me1ani e Safka Sch ekeryk 


Dear Peter: 

I’m not interested In child's pl«y. /««' ‘ lon , 

understood that y~ cU°* Son” 

to be limited to the recording^ the three^ 

not the release. If Melanie does ^ relea8e 

the three that she was g start a law suit. 

£or us. then we should declde 

If what your letter y 8 future to release 

to release these “ “h«! But I c.nnot 

accept°the C proposition that all she 1. requlredtodo 
"to record the three and then that releases her from 

her obligation to ua. 


Best, 



Martin Gar bus 


MG:aem 




400A 


14. In the affidavit securing the Order of Attachment, 
it was stated clearly that plaintiff intends to and will perform 
all the terms of the Songwriters Agreement, as amended, with 
defendants. Plaintiff has not tried to create any defense to the 
alleged "demand" or possible reversion of copyrights, as Frankel 
would state, as plaintiff has a further period of time in which 
to deliver monies due defendants pursuant to its publishing 
agreements therewith. Mr. Lewis M. bachman is not a defendant, 
is not defendants' agent and we believe, plaintiff could bo 
faulted for dealing with him. A demand made by Mr. Bachman is 
not demand by defendants and bears no '..'eight with plaintiff. 
Should defendants seek to cause a reversion in copyrights based • 
on the September 24, 1973, cut off date plaintiff will most 
vigorously defend as no demand has been made which would include 
such date as a cut off for reversion. 

15. Paragraph 26 of Frankel's affidavit states that 
plaintiff owes defendants royalties for the six month period 
ending June 30, 1973. Plaintiff does not deny such obligation. 

As has been previously stated plaintiff attempted to deliver the 
amounts in excess of $75,000 both to defendants' counsel Robert L 
Casper, Esq. and Louis M. Bachman of the American Guild of 
Authors and Composers. Eoth parties refused to take a hand 
delivery of said checks and in addition, both parties have 
refused to receive certified mail containing such checks. 

s VII. THE SCHEKERYKS HESIDL IN AND ARE DOMICILED IN NEW JERSEY, 
NOT NEW YORK. 

1C.' Section 5 of Frankel's affidavit, paragraphs 28 
through 34, argues that the jui isdict ir.n for the attachment is 

[Excerpt from affidavit of Harley I. Lewln, Esq., of counsel to 
Kama Rippa Music, Inc., dated October 9, 1973] 
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15. The statement contained in Frankel's letter of 
September 13, 1973, and in his affidavits regarding said letter, 
are completely i.elf-scrving. if we are to observe any demand it 
would be a demand of Frankel, not the AGAC. It is interesting 
to note that despite the request, most recently made, for the 
support of the authority of the AGAC to demand actions on 
Plaintiff's part for defendants, that is. a copy of the agreement 
between defendants and the AGAC, has never been responded to. 
Frankel's affidavit states that this was the first time such a 
demand had been made. This is true, precisely because we had 
questioned the AGAC•s authority to make such a demand. .;o one, 
to date hereof, has come forward with a. copy of any doev. er.t 
evidencing the authority of the AGAC to act on behalf of Melanie 
Schekeryk in her dealings with plaintiff herein. Until such a 
time as the authority 5or such demand is shown and proven to 
plaintiff, plaintiff is fully justified refusing to recognise 
such alleged authority. Perhaps a reason that a copy of such 
contract is not forthcoming is because AGAC does not have such 
authority and the contract would reveal same. 

16. Your deponent has not yet been able to fathom the 
reason why partial tender of royalties due was not accepted by 
Melanie's alleged agents. No one has claimed that acceptance 
of such payment would be a waiver of any of Melanie's claims for 
the balance of royalties. We have in fact, agreed that such 
royalties are due and owing and clearly stated that the only 
reason they were being withheld is because an Order of Attachment 
had been levied against them The Order of Attachment had been 
levied against them at plaintiff's insistence because this is 
the only way that plaintiffs could (a) secure jurisdiction and 
(b) preserve at least some assets for judgment in plaintiff's 
favor. Frankel's statement regarding partial payment is simply 
self-serving and do not bear on the issue at hand. An Order of 

(Sxcerpt from affidavit of Harley Z. Lewin, Emq.. of counsel to 
Kama Rippa Music. Inc., dated October 11, 1973] 
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SOUTHERN DISTRICT OF NEW YORK 
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KAMA RlFPA MUSIC, INC., : 

Plaintiff, : 


-agalnst- 

MS. MELANIE fCHEKERYK, MR. PETEK 
SCHE2CERYK, individually and d/h/a 
AMELM'lla MUSIC, 


Oef mdints. 


—and— 

MELANIE and PSTER TCHEKERYK, indt- 
vidui dy a :i 3/b/n »ME I ANliJ MUS 1C 
and T.VO PEOPLE MUSIC, 

Countered ima nts, 

-agalnst- 

iCAMA P.lPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., anJ BUDDAH RECORDS, 
INC., 


Counterdcfcnda nts. 
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NOTICE Cl : ENTRY 

C.lvi! Action No. 

73 CIV. o/G9 


x 


SIRS: 

PLEASE TAKE NOTICE that the within are true copies o( (1) 
an "Grder and Judgment” duly entered In the Office of the Clerk of the 
within named Court on July P.2, 1974, sal (e) the "Opinion" duly dockctei 
in the Office of tile Clerk of the within named Court on June IV, 1974. 


Dited: New York, New York 

July 24, 1974 Yours, etc. s',' . /> 

/, I l 7 / 1 i l> 'si'Z-t'f 
SANDOR FKANKEL. 

Attorney for O Tondintn/ 
Counter ;b inn nts 
22f> I ro-dway 

New York, Me 1 ./ York 10007 
(212) 227-6000 
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TO: 


BMIL. KOfJIUN, KLEIN & GARBUS. Esqs. 

'V f3r Ph ‘ntlff/Counterdefenda nts 
04U Madiaon Avenue 
New York, Nc-w York 



II 

I! united states district court 

II iOl.TMERN DISTRICT OR N-W YORK 


//'Sr FiuflO 


KAMA 1UPPA MUSIC, INC., 


-againat- 


ft 

V t' /1 v 

V. -'j*r 


Plaintiff* 


fl \io. MELANIE SCI IEREKY.C, MR. i'ETER 
il SCHEKERY.<. individually and d/b/n 
i| AMELANlc, AiUSK ,. 


Deletion nls. 


MELANIE and PETER ...CllER*iRYu, indi¬ 
vidually and d/b/a AMD! ANIL MLblu 
and TWO PEOPLE MUSIC, 


Countered) imn nts. 


-a gn inst¬ 


il KAMA RlFPA MUSIC, INC.. C\MA. SUTRA 
li MUSIC,' INC., and IJUDDAII K.-.CORDS, 


INC., 


CounterdeienJa nts. 
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CRDER AND 
JUDGMENT 


Civil Action No. 
75 CIV. U78Y 


I • Rlaintiti-counter dcfenJnr.t Kama Ri|vpa Music, Inc. and 

counterdefendants Kama butrn Music, luc. and buddah Record*. Inc. 

I having moved pursuant to Rule U of the Rede mi Rules of Civil Procedure 
l for an order dismissing all claims asserted against them by uefendauts- 
jl countercbimants Melanie Jclwkcryk and Peter ochekeryk (individually j 
| and d/b/a Amelanie ? ,usic aul Two People Music); and defends at- 
J counterdaimant Melanie aenekeryk Ivwiu, cross-moved pursuant to 
| Rule 56(a) of the federal Rules o. Civil Procedure lor summary Juikmenj 
I against fJaintif*-counierdefendant Kami Ri*d« Alusic. luc. on the seconuj 
I third and fifth counterclaims asserted by Melinio bchekeryk against 
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Kama Rippa Music. Inc.; and said motions having regularly come on to 
be heard by the Court, upon all pleadings and proceedings heretofore 
had herein, ar.J due deliberation having been had, and it being expressly , 
determined that there Is no just reason for delay and expressly directed | 
that final judgment upon separate issues be entered as follows, and 
the Court having rendered a memorandum opinion dated June 17, 1974, 
it is hereby \ 

OR OCR ED, ADJUDGED, and DECREED: 

1 . That the cross-motion of Melanie Schckeryk for summary 

' judgment on the second counterclaim asserted by Melanie ichekeryk 
j against Kama Rippa Music, Inc. is granted; 

2. Tlwt the cross-motion of Melanie Schekeryk for summary 

I judgment on the third counterclaim asserted by Melanie Schekeryk 
| against Kama Rippa Music, Inc. is granted; 

3 # That it is hereby declared that all rights in and to all musical 

compositions delivered to Kama Rippa Music, Inc. by or on behalf of 

| Melanie Schekeryk have reverted in their entirety to Melanie Schcxeryk 

' by operation of law, including but not limited to all copyrights therein 

% 

!' an d all renewal copyrights therein (together with all administration 

I I rights thereto), throughout the world in their entirety (the musical 
! compositions referred to herein include but are not limited to all 

musical compositions the titles of which are annexed hereto as Exhibit 


4. That Kama Rippa Music, Inc. is hereby ordered to deliver 

I forthwith to Melanie Schekeryk all files, copyright certificates, copies j 
i ' 


2 
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of sub-publishing agreements, license agreements, books, records. . 
Indicia of ownership or control, nnd all other documents and objects 
of any type or nature or description whatever, affecting or relating to 
the musical compositions specified in "3" (above); 

5. That Kama Rippn Music, Inc., its deputies, agents, em¬ 
ployees, representatives, attorneys, ..ffiihues. and other persons or 
entities in concert or participation are forever, perpetually, and per¬ 
manently restrained and enjoined from holding themselves out in any 
' manner as laving any interest whatsoever in the musical compositions ^ 
specified in "3” (above); 

6. That the provisions of |»ragraphs "l"-"5", inclusive (above), 
shall be deemed to take effect and be operative nunc jvro tunc as of 
September 25, 1973; , 

f- 

- 7. That Kama Rlppa Music, Inc. shall, within twenty days of 

service of a copy of this order with notice of entry upon Emil, Kobrin, 

Klein & Garbus, Esqs.. attorneys of record for Kama Rippa Music, 

1 Inc., deliver to Sandor Fmnkcl. Esq., at 225 Brcudway. New York 

| city. New York, attorney of record for Melanie ochekeryk, a full and 

tfl. < i l« l t s 

complete accounting of all moneys.received by or delivered to Kama 
I Rippa Music, Inc. or to any deputy, employee, agent, attorney, a.filiate, 
| or other representative of Kama Rlppi Music. Inc., for or with respect 
I t0 or in connection with the musical compositions specified m ’ 3 (above, 

t 

1 from or after September 25, 1973, said accounting to be verified under 
| penalty of perjury by a duly authorized officer of Kama Rippa Music. Inc 
| an d said accounting to be certified by a certified public accountant; 
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S. Tliat at the time and place referred to in "7" (above), Kama 

Hippo Music, Inc. shall deliver to inndor Fmnkcl, £sq., as attorney of 

record for Melanie Schekcryk, a sum of money equal to all sums of 
/*• , / * * 

money,received by Kama Rippa Music, Inc., or by any deputy, employee 
agent, attorney, afliliate, or other representative of Kama Hippo Music, 
Inc.., for or with respect to or in connection with any of the musical 
compositions specified in "d" (above) from or after September 25, 1973 
which Kama Rippn Music, Inc. liar, not yet paid to Melanie Schekeryk 
or to her authorized representative, with interest; 

9. That ujion transmittal to the Register of Copyrights of the 
United States of a certified copy ot this order, said Register of Copy¬ 
rights siiall execute such documents and other records with respect to 
the musical compositions specified in "3" (above) as shall be necessary 
to effect the provisions of decretal clauses ”1" through "6" (inclusive) 
i of this order; 

10. That the cross-motion of Melanie Schekeryk for summary 
judgment on the fifth counterclaim asserted by Melanie Schekeryk 
against Kama Rippi Music, Inc. is denied; 

11. Hint , motion of Kama Rippn Music, Inc. to dismiss the 

| second, third, and fifth countcrclaims asserted by Melanie Schekeryk 
I against Kama Rippa Music, Inc. is denied. 

12. Hint the motion of Kama Rippn Music, Inc. to dismiss the 

i sixth counterclaim asserted by Melanie Schekeryk against Kama Rippa 
j. Music, Inc. is granted on the grounds tint the relief sought by Melanie 
! Schekeryk in said sixth counterclaim tins been rendered moot by decretal 
clauses "l" through "9" (inclusive) of this Order and Judj nent; 
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13. That'tho motions of Kama U. ,r » Muu*w, Inc., Kama Sutra.- 
Music, Inc., and Buddah Records, Inc. to dlsirIs* claims asserted 1 • 
against them by Melanie Schekeryk and Peter Schekeryk (Individually 
and d/b/a Amelanic Music and Two People Music) on the grounds of 
alleged improper addition of parties and alleged failure of 6crvieo of 
process are hereby denied, and said alleged defects, if any, are hereby 
deemed cured nunc pro tunc; 

14. That the motion of Kama Rippa Music, Inc. to dismiss the 
first and fourth counterclaims asserted against it by Melanie Schekeryk . 
and Peter Schekeryk (individually and d/b/a Amelanie Music and Two 
People Music) is hereby denied; 

' i 

15. That the motion of Kama Sutra Music, Inc. to dismiss the 
first claim asserted against it by Melanie Schekeryk and Peter • 
Schekeryk (individually and d/b/a Amelanie Music and Two People ^ 
Music) is hereby denied; 

f 

16. That the motion of 3uddah Records, Inc. to dismiss the 
fifth claim asserted against it by Melanie Schekeryk and Peter Schekeryk 

is hereby denied. 

% • 

17. That the motion of Buddah Records, Inc. to dismiss the 
first, second, third, fourth, sixth, seventh, and eighth claims asserted 
against it by Melanie Schekeryk is hereby granted; 

18. That execution of or any proceedings to enforce execution 
of any portion of this Order and Judgment are hereby stayed to the 

[ 

!! following extent only: 

1 (a) Execution of and proceedings to enforce execution of this Older 
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anJ Judgment are stayed fui a periixl oi ten days Irum the date of 
the signing oy tJic Court of this Order and Judgment; 

If a motion for ruargumcr.t or reconsideration of the Court's 
decision of June 17, 197-1 is made by any party within ten days 
from tiie date of die signing by the Couit of this Order and Judg¬ 
ment, then the stay referred to in "a" (above) sinll continue to 
and including the date of a decision by the Court on said motion; 
if said motion is denied by the Court, then said stay shall forth¬ 
with cease and be of no further force or effect, and no further 
stay shall be in effect except as hereinafter set forth; 

Notwithstanding the j revisions of "a''and "b" (above), Kama Rippa 
Muaic, Inc., its deputies, agent... employees, representatives, 
attorneys, affiliates, and other persons or entities in concert or 
participation, are restrained and enjoined during the time period 
of the stay specified in "a" and "h" (above) from entering into 
any contract or agreement of any nature or tyjx: whatsoever for 
or in connection with or with respect to musical compositions 
specified in decretal clause "3" (above), except with the written 
consent of Melanie Schekeryk; 

For use between the signing of tins order and the time within which 
Kama Kippn Music, Inc. is required to file its notice of appeal 
to the United hiatus Court of Appeals for the becond Circuit (if 
such an appeal is tube taken by Kama Rippa Music, Inc.), and 
for use during the pendency of any such appeal by Kama Rippn 
Mu-,ic, Inc. to the United states Court of Appeals for the Second 
Circuit from the provisions of decretal clauses "1" through "y" 
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of this Order ar.d Judgment, the parties shall forthwith establish 
at the Chemical Bank. 265 Broadway, New York City, New Yorb, | 


a join: bank account in the names of Melanie Schekeryk (or her 
attorney or other authorized representative) and Kama Rlppa 
Music, Inc. (or its attorney or other authorized representative) 
(this account is hereinafter referred to in this Order and Judgment 
as the "Escrow Account"). This Escrow Account shall be in the 
form of a joint savings account. The sole signatories to this 
Escrow Account shall be Melanie Schekeryk (or her attorney or 
authorized representative) and Kama Rippa Music, Inc. (or its 
attorney or authorized representative). No withdrawal from 
this account may be made except by tire joint signatures of Melanie 
Schekeryk (or her attorney or authorized representative) and 
Kama Rippa Music, Inc. (or its -- torney or authorized represen¬ 
tative). In the absence of written agreement between Melanie 
Schekeryk (or her attorney or authorized representative) and 
Kama Rippa Music, Inc. (or its attorney or authorized represen¬ 
tative), no money shall be withdrawn from the Escrow Account 
except by further order of this Court. Into this Escrow Account 
Kama Rippa Music, Inc. sliall deposit, w»'hin the time provided 
by decretal clause "8" of this Order and Judgment, all sums of 
money specified in decretal clause "8" of this Order and Judgment 
which Kama Rippn Music, inc. would otherwise have been entitled 
to receive pursuant to the written agreement among Kama Rippa 
Music, Inc., Melanie Schekeryk, ar.d Ameianie Music, dated 
May 31, 1968, with interest. Into thi6 Escrow Account Mclar.lc 
Schekeryk shall deposit, from time to time as moneys are 
received during the administration by Melanie Schekeryk of the 
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copyrights referred to,in "3" (above) during the pendency 
appeal, if any, by Kama Rippa Music, lr.c. to the United State.. ( 
Court of Appeals for the Second Circuit, a sum of money ccpaal 
to the sum of money which Kama Kipin Music, Inc. would other- j 
wise have been entitled to receive pursuant to tne wt liter, ajjice¬ 
ment among Kama Rippa Music, Inc., Melanie Schekerylc, and 
AmeLinie Music, dated May 31, 1968; 

(e) There shall be no stay of any provision of this Order and Judgment ! 

i 

except as expressly Set forth above. 

I 

Dated: New York, New York 
July ' , 1974 



1 

i 

I 



I 

I 

i 




i 
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Again 
Any Guy 
[! Babe Rainbow 
ii Gaby Guitar 
I Birthday of the Sun 
Candles in the Rain 
I Citiest People 
Deep Down Low 
For My Father 
Good 3ook 
The Good Guys 
l Don’t Sat Animats 
Isn’t It a Pity 
Johnny Boy 
Lay Down 
Leftover Wine 
Lovin'Baby Girl 
My Beautiful People 
Nickel Song 
On the Way Down 
Peace Will Come 
|j The Prize 
The Saddest Thing 
Ij Take Me Home 
j Tuning My Guitar 
Uptown Down 

What Have They Done :o My 

Song, Ma ("1, 00 k VMiat They 
Done to My Song, Ma") 

You Can Go Fishing 
j| Don't You Wait by the Water 
' Ask Vic Again 
j I Really Loved Harold 
( Momma Momma 
' vValk the World 


Why Didn't Mother Tell Me 

1-lea sc Love Me 

Close to It All 

Do You Wait by the Water 

,iars to the Ground 

Jigsaw Puzzle 

My Bonnie Lies Over 

Pebbles in the Sand 

People in the Prone Row 

Save the Night 

Getting Out 

Love in My Vlind 

Nobody Wants to Take You Home 

K Go 

I .ove is My Shadow 
i'm Not the Kind 
The Morning 
As i '.Vent Walking 
sing All My Sorrows 
Pin elands of Holland 
Tins Time 
Singing for Jason 
Hey., You People 
Cm tiie Girl Who Rides 
Pudding Rend 
I Almost Forgot 
Moonbeam 
Brother, Oh Brother 
Restless Wind 
Graveyard 
A Curse or a Joy 
Let Him See You Smile 
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The central character in this complicated lawsuit is 
one Melanie Safka Schokeryk, popularly known in the world of music 
Bl Melanie. Ur. lor that name she has created a considerable r©pu¬ 
ts tion as a singer, songwriter, corrposor end musician, and by that 
name she will be called in this opinion. She and her husband, Peter 
Schekoryk, are the oole partners of two publishing partnerships 
known as "Araelanie Music" and "Two People Music". 

Melanie, her husband and theii partnerships (Defendants 
and Counterclaimants) are in general dispute with an interrelated 
group of corporations known as Kama Rippa Music, Inc., Kama Sutra 
Music, Inc. and Buddah Records, Inc. (Plaintiff and Counterde** 
fendants). Kama Rippa and Kama Sutra are music publishers who 

shall hereinafter collectively be referred to in the singular aa 
"Kama", and Buddah manufactures and sells phonograph records and 

1 

The two "Kama" corporations and Buddah use a common letterhead 
on which the three of thorn are listad under the heading "The 
Kama 8utra Group". Thoy do not themselves seem to be able to 
distinguish botweon Keima Rippa and Kama Sutra , Por example, 
the 1968 Songwriter's Agreement purpotts to oe between Melanie 
as Writer and Kama Rippa as Publ~.aher, while a rider to para- 
graph 2(c) of that Agreement purports to redefine the rights 
between Melanie and Kama Sutra as Publisher. 


2 
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What is basically involved in this dispute is one dis¬ 
agreement - complex and multifaceted though it may be - which arose 
on or about May 14, 1971 when Melanie, who had been recording musical 
compositions for Uuddah, transferred her allegiance to Paxamount 
Records, Inc. 

r 

First, let us consider the situation prior to that date. 

®* c * t 1968 Melanie and one of her publishing partnerships made an 

# 

agreement ("Songwriter 1 b Agreement”) with Kama, whereby Kama would 
publish music composed by Melanie, the resulting royalties to be 
divided according tc a complicated formula. Melanie’s share of such 
royalties were to be paid twice a year in February and August to 
cover tho six-month periods ending the preceding December and June. 
Riders to this agreement provided, among other things, that the 
timely payment of such royalties were to be "of he esoenae", but 
that Kama could - unless Melanie posted a bond - withhold royalties 
in the event that the copyrighto to any of Melanie’s songs vere 
challenged by a third party. The agreement contained no other 
ptovision for the withholding of royalties except for "acts of God* 
and similar occurrences. At the same time some of the parties involved 
entered into another agreement ("Co-Publishing Agreement") the exact 
terms of which do not seem necessary to an understanding of the 


situation. 
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In October of the onmo year Melanie ontored into an 
agreement ("Artist Recording Agreement*) with Buddah Records# Which 
in oijCcofc required liolonio to record and Buddnh to release a certain 
number of records. The agreement provided that Duddah should havs 
firrStically all imaginable rights with roopret to such recordings.- 
The agreement gave Buddnh two connecutivo options to renow for period* 
of Clio yoar ccoh# and provided that Buddnh' a obligation to release 

f _ 

IJ’l^nio'o recordings was tha “essence" of the agreement. 

i 

flomotime prior to May 14, 1971, these at ‘angoments began 
to l?all apart and - in circumstances which are subject to dispute • 
Melanie transferred her allegiance to an entity known as Paramount 
Record*. The dispute engendered by this transfer of allegiance 

.• i1:: • 

s resulted in tin agreement fRecording Settlement Agreement") between# # 

^fcirong'other parties, Molanie and Buddah. So far as here appears 
relevant, this agreement gave Paramount all rights and obligations 
rolative to Melanie** future services, but retained for Buddah all 

• f 

* * t ' 

its rights vith rsspect to prior recordings, subject to its oblij^tica 

* * 

to pay royalties. 

•"..•'I 

' V In August of 1971, Melknie and Kama entered into a 

I 0 , 5 

"Letter Agreement" which purported to settle a dispute which had 
arloen about Malania's remaining obligations to dellbar musical com- 

position* pursuant to the 1968 6ongwrlter's Agreement* The Letter 

'• - < 
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• • 

Agreement provided, among other things, that Melanie was to record 
at least three songs within a two-year period. The agreement skid 
nothing about "releasing'* any of these songs. As will be seen, con¬ 
siderable dispute has arisen as to the significance of this omission. 

i 

I 

This "settlement” seemed to satisfy the parties for a 
period of about a year and a half. In Mnrch of 1973, letters wore 
addressed on Melanie's behalf to Kama complaining of the non-payment * 
Of the six months' royalties that had been due in February. This 
dispute was settled by payment to Melanie. In her letter acknowledg¬ 
ing such payment, Melanie called attention to the rider to the i960 
Songwriter's Agreement which made prompt payment to be "of the essence 
took note of Melanie's "right of audit" in the agreement itself, and 
specifically asserted that neither of these rights were being waived. 

In June of 1973, the dispute which ultimately resulted in 
this lawsuit bagan to erupt. Briefly stated, Kama - in a series of 
letters - claimed that Melanie had breached the Letter Agreement of 
August 2d, 1971 by failing to "release" three songs which she had 

recorded. Melanie responded with the flat assertion that she was 

# 

tinder no obligation to release. Kama countered by withholding 
royalties which fell due on August 15, 1973 under the 1960 Song- 

2 

writer's Agreement. Melanie reacted to this by a aeries of letters 
2 

Some of these letters were through an agent (AGAC). As I have 
found the agent's authority to have been established (infra p. 12), 
that circumstance is here irrelevant. 

- 5 - 
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which, with .cceWretlng degree, of .p» c ‘ lficlty , d .„and.a paymenti 

aa.ertcd her rights unde, lh . .. of th „ . 6R((nco . rld>r _ , n<J 

declaroO tlio copyrights forfeited. 

On August «.t, plaintiff co„v„.„ =e d U.l. Uweuit. Th. 
complaint, 1„ ....nee, demanded enforcement of Melanie-. alieged 
obligation under the 1971 Letter Agreement to -rel....- the eon,. 

■h« had rooordad. 

Melanie responded with a general denial, and a aerie, of 
counterclaim, demanding a wide variety of relief. It 1. her. p^tlnent 
to Obeerve that three counterclaims sought, among other thin,.. «_ 
countings for all royalties due Melanie, and lor a declaratory Judg¬ 
ment establishing that all copyrights had reverted to her. 

on September 18. 1973. Kama started an Identical action 

in the Supreme Court of Paw vork County, and obtained an orer of 

attachment - which it cau.ed the Sheriff to eerve on Ite.lf - pur- 

porting to Attach any and all of it-* < 

nxx or Its indebtednesses to Melania. Thin 

attachment wa. vacated by order of the s, orem. Court dated Povember 
*”*• *• ■ Ctlon “ «* *“ttha. relevance to thl. opinion. 

Veriou., motion, are now before th. court. At thl. .tea 

of the opinion. 1 ahall deal only with Melanie-, motion for aummary 

Judgment on her aaoond and third counterclaim. Kama, which 

«h for a declaration that all right. In condition, pr.viou.ly 

- 6 - 
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w *’ WfW "T-Timr to Kama have revefT.a to her, and for inji^tlv* «•- 
lief in effect requiring Kama to recognize auch reversion. For reasons 
which follow; auch motion will be grantod. 

Tho bade facts upon which flclanit relics in support of 

her motion are as follows* 

On August 23, 1973, no royalties having been received 

with respect to the six-month poriod onding June 30, 1973, the 

American Guild of Authors and Composers (AGAC), acting on Melanie's 

behalf, made demand upon Kama, its letter anaertedr 

"Your failure to remit timely royalty payments 
to AGAC on behalf of our member, Melanie Safka, 
constitutes a materia] breach of your agreement 
with her. 

Your intention of copyrights is placed in jeopardy 
failing immediate payment with interest at b% from 
due date of payment (August 15th).■ 

This letter was received by Kama on Auguat 24th. 

On September 13th, Melanie's lawyer addressed a letter 
to Kama's legal counsel rejecting a proposed compromise and ratifying 
the foregoing demand. 

I 

On September 26th, Melanie's attorney addressed o letter 
to Kama declaring the forfeiture now asserted. This letter provided, 
among other thingsi 

"... please be advised that all rights in and to all 
compositions dolivored to you by Melanie, including but 
not limited to all copyrights therein and nil renewal 
copyrights therein (together with the worldwido adrainio- 
txation rights thereto), have r*verted to Molimie through¬ 
out the world in their entirety. •• 

No payment was received by Melanie until November 27, 1973, 
A^5t W 2?th?f* than thirty day " af 7 ter demand 95 d*yw after 
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Rama# aside from cartaln procedural objactiona , rtaiita 
th® motion on the following groundm 

1. Melanie’a broach of her obligation to "release" 
alleged to arise under the 1971 Le ter Agreement 
justified Kamo in withholding royalties due under 
th* 1968 Songwriter 'b Agreement; 

2. Melanie'r demands v/ere improper in that th® 
authority of her agent (AGAC) to make them had not been 
established; 

3. Melania hod waived her righto under tho "of th® 
essence" rider to the 1968 Songwriter's Agreement; 

4. Kama was prohibited from paying the royalties by 
its own writ of attachment, and therefore has th® 
defense of "impossibility of performance"; 


) 


5. It would be inequitable to declare a forfeiture. 

The first of these contentions is the most troublesome# 
as Z cannot accept Melanie's contention that her right to refuse 
release of the Recordings is so clear that#in effect# plaintiff's 
complaint should be dismissed for failure to state a cause of action. 
Th® meaning of th® 1971 Letter Agreement in this regard is beat 

ambiguous. The resolution of the ambiguity will require consideration 

^ Without going into detail, 1 find the procedural objections no 
bar to a consideration of the merits. 

— B — 
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of trad* practices ana the parties 1 understanding of the words used* 
litis* In turn, will require an evidentiary hearing. 

The question# then# is whether Melanie's rights to 
royalty payments ur lor the 1968 Songwriter's Agreement are or are not 
Independent of any obligations she might lo said to have incurred 
under the 1971 Letter Agreoment. I believe that thoy are. 

As originally drafted '# the contract so far as here 
Telareant# providedi Melanie warranted that any musical compositions 
aha delivered could be the subjects of proper copyrights* and she agreed 

t.o; deliver a certain number of such songs on a prescribed schedule* 

1 

* t a m a undertook to pay royalties and make accountings therefor on a 
prescribed schedule, subject however to the right to withhold if any 
third person should advance a claim of invalidity of copyright. There 
Wee nothing in this original contract which gave Melanie j right to 
royalties any preference over any other right or obligation arising out 

of the contract. On the contrary# Melanie's obligation to deliver was 

<&* 

designated as "of the essence". 

Melanie was apparsntly dissatisfied with this proposed 
arrangement. The contract as finally executed was subject to three 
riders which drastically altered lte Impact. These riders made the 

o 

4 

Zt would seem that the original draft followed a standard Kama 
form. See# for example# paragraph 17 which takes account the 
possibility that the agreement might be signed by "more than one 
individual ar Writer*. - 9 - 
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prompt payment of and accounting for royalties "of the essence*, 
provided that such payment and accountings could he excuoed only .by 
"act* of God" onfl similar occurroncen 5 , and provided that default on 
this obligation would result in n reversion to Melanie of all rights 
to the compositions she had theretofore conveyed. These riders 
further provided that Molanie could - by posting appropriate security • 
even requiro the prompt payment of royalties in the face of third- 
party attacks upon the validity of copyrights. 


I rule that thane riders establish that Melanie's right 
to prompt payment of and accounting fox accrued royalties was intended 
to be given a status independent of any other right or obligation any 
party might have. Any lurking ambiguity inherent in'the parties' 
failure to remove the expression "of the essence" from the description 
Of llolanis's obligation to deliver compositions wculd be resolved by 
the doctrine that conflict- between rider, and che original form shall 


Plaintiff calls attention to the word "or dissimilar" in one of 
the riders. I find that, in the context, no rational meaning 
^ word, and that it should be ignored. (Bee 

H V. --V. **•***££ 


H<y J £ g- g K Crntr .p ^ a * ror -- ^ -r . Coun ty 1930) 200 H.V.8. 2d 603* 616, 

UaiHoaiCo. (Sup. Ct.. vork County lJUl ,. T . 3a 

mod. on other grounds (1st Dept, i 
1077.) 


- 10 - 
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bo resolved in favor of the former. (Loo Robertson v. Charles 
Erohman. Inc. (1st Dept. 1921) 191 N.Y.L. b5» Collins v. Knuth (2d 
Dept. 1900) 64 N.Y.S. 549> Kratzenwinlp v. Western Assuran cf Co, 
(1809) 1X6 N.Y. 54.) 


This construetion of the 196C Songwriter's Agreement 
(aa amended by tha riders) ia confirmed by the 1971 Letter Agreement 
by xdiich the parties, in offect, eliminated the “of the essence" from 
provision defining Melanie's obligation to deliver compositions• 

Ihs better Agreement purported to eettle a dispute a a to the extent 
Of Melanie's obligation under that provision. So far as hare relevant, 
the dispute was settled by requiring Melanie to record throe compo- 
altlone.and by providing liquidated damages an the “sole* remedy for 
any breach of such requirement. 

o 

Were there any lingering doubt as to the independent status of 
Melanie's right to royaltias under the 196R Songwriter's Agreement, 
such doubt would be resolved by the practical interpretation evidenced 
by Kama s conduct. About a week before Melanie's right to reversion 
to mature. K a m a obtained the order of attachment upon which it 
planned to base its defense of "impossibility" (see infra ). The day 
the Sheriff formally "released" the attachment, Kama paid tho royalties. 


X rule, therefore, that Melanie's right to receive prompt 
P*y»ant of and accounting for the royalties under the 19f8 agreement 





was Independent of any obligation* 


h. ye had tx> Kama 


There in no substance in the claim that AGAC was 
unauthorized to make a damand on Melanie's behalf. In tho firat 
place# it lb of no consequence to Kama whether AGAC wuo authorised 
or not. Assuming AGAC to havo acted an a volunteer, it would have 
been Molonie's privilege to adopt ita act as her own, which adoption 
would .tave been accomplished by her attorney's letter of Gcptember 
19th. In the second place, X rule - fox reasons it seems unnecessary 
to elaborate - that AGAC's authority to act for Melanie has been 
conclusively establiohed. 

The claim that Malcnie had waived her rights tinder the 
1908 Songwriter'a Agreement is equally specious. In the first place* 
the agreement clearly states that no waiver of a right would constitute 
a future waiver of the same right, m the second place, each com- 

i 

munication from or on behalf of Melanie to Kama clearly stated that 

I 

no waiver of rights was intended. Finally, assuming there had been e 
waiver, Kama has suggested ho prejudice in having relied thereon. 

" She claim of impossibility is perhaps the most specious 

Of all. As above Indicated, about a week before Melanie's rights 
ware to mature, Kama purported to obtain an attachment order which it 
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caused the Sheriff to Borve u . 

PC . oil, which order purported' to 

prohlLit Kama from payi.no m- i m < „ i 

P * 9 hu ‘ »y»Uloe. *. w„. ultimately 

determined by the H>w Yorv a..~ 

>9upra;.to court, thin attachment we. obtained 

on improper papora and waa therefore invalid „ 

R invalid. Howavor. assuming the 

attachment to have been vatirf , 

aan vena. Kama cite, no M„w York caao for the 

po on that a party to a contract can provide lteolf with a 

Of impossibility of performance by causing . sherlf£ to ro „ ant 

upon iteei,. that n<) . uch ^ ^ ^ ^ • 

obviously no court would aaaert euch a ridiculou, proposition. 

Finally, v. coma to tUciarm that it would b. ine^itabl. 
to up- . forfeiture. Thie claim h.a.t , ,.t . aurfac, piaualbillty. j 

“ th ‘ «* forfeiture are indeed grave to Kama. However ! 

th. cum cannot atand. in the first place, while it 1 . cW th . t 

•QUity do., not favor a forfeiture, it in egually clear that e q uity 

Will not prohibit n p£ . xt y to a contract fron, claiming a forfoitura 

if the contract clearly provide, for one, <s oe . w ^ v . * 

(1921) 257 U.S. 147, DoM m„ ^ 

> £o Mll^ co. v. Canny (Sup. ct., 

Fork county ion, loo K.Y.8. 275; Ja dp^, beveled 

ita,r ’ Bt U ' tefl "oftl'Pn Hpchlnary _Corp. Hup. ct., Cayuga county 

«8) 171 H.V a. 2d 562, a££^_ (4th Dept. 1069, 183 U.Y 3. 2d lull, 
the court observed in I ^uatrial (m M y g 

2d at 575)» 


i 
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"Equity will not refuse the relief of specific 
performance because of difficulties or hard¬ 
ships which wero or should have boon within th« 
contention of the parties when “.’'co^’w.. 


in the second plnco. Kama's conduct hardly contends 
itself to equitable considerations, whore a corporation, acting 
under legal advice, deliberately embarks upon a campaign of brlnk- 
m»ehip. equity 1. hardly likely to step 1„ to protect It from the 
consequences ef feilurw .ply because It ha. miscalculated th. odd.. 

For all cf the foregoing . aasona. summary judgment will 

b. granted to Kalanle on her aecond and third countered ag.m.t 
XiUs 

*h. foregoing dlapo.ea of the bnalc controversy presented 

by th. motionc before me. I .hell try to da* briefly with the., 
that remain. 


i. Melanie moves for aunsaery judgment on her fifth 
countered elm ageinet Kama Rlppa® which aeek. compen.etory and 
punitive dome,., based on alleged abuse of process. A . to 

malice would hev. to be proved, and malic, cannot he ..t^liehedi 
by summery judgment. As to compen.atory demegee. al„ c . the attechmunt 
wholly „«,.t.ry. lt i. difficult to ar. ho « Mal.nl. could hev. 

6 ’ 

separately **“ ■ ,lpP * “* *“ «“**• «U1 he 

- 14 - 
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bean damaged (except for counsel fees which aro recoverable under th« 
attachment bond). Melanie'a motion for summary judgment on thia 
counterclaim ia accordingly denied. 

2. Melanie’s sixth counterclaim against Kama Rippa appoj 

i 

i 

to demand damages in certain contingencies which the main portion of 
this opinion haa rondered impossible. The motion to dismiss that 
counterclaim is accordingly granted. 

3. Kama Rippa, Kama Sutra, and Buddah move for a varietj 
Of relief on technical grounds, such as improper addition of parties 
and failure of service of process. Such technicalities are deemed 
cured nunc pro tunc , and the relief re<Jueotod ia denied. 

4. Melanie's first and fourth counterclaims aga.nat Kam 
Rippa, the first against Kama Sutra, and the Fifth against Buddah 
demand accountings of various sorts. The motion to dismiss those 
counterclaims is denied. 

Tnere remain to be dealt with a variety of claims bj 
Melanie against Buddah Records, asserted in the 1st, 2nd, 3rd, 4th, 
6th, 7th and 8th counterclaims against Buddah. Those all assort 
one way or other - that Melanie has rights in recordings made by B u 
prior to the 1971 Recording Settlement Agreement. However, that 
agreement (in paragraph 8) explicitly reserves all such rights to 

- 15 - 
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fiuddah. Thoec count.rcUlim are s-cor<Unaly diciisacd. 

* 

6. Decision 1* reserved on the motion to strike Melanie's 
demand for a jury trial. 


Settle order on five days notice. 


80 ORDERED. 


Dated* New York, New York 
June 17, 1974. 


. ' -1 -» • r/'/ 

r~ -' * ‘ '■> <'« --■ , 

WHITMAN KNAPP, U.S.D<J. / 

/ / 


i) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KAMA RIPPA MUSIC, INC., 


Plaintiff, 


-against- 


MS. MELANIE SCHEKERYK, MR. PFTER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, /D/a 


Defendants. 


—and— 


MELANIE and PETER SCHEKERYK, 

uMor^ idUally and d/b / a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 




-against- 


Counterclaimants, 


MUSIC ' INC -' KAMA S UTRA 
MUSIC, INC. and BUDDAH RECORDS, INC,, 


Counterdefendants. 
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NOTICE OF MOTION 

Civil Action No. 

73 Civ. 3789 

(Judge Whitman Knapp) 


PLEASE TAKE NOTICE, that upon the annexed affidavit, 
with exhibits, of Fred J. Halsey, Jr., Esq., sworn to July 26, 
1974, the cross-notion for summary judgment of defendant-counter- 
claimant Ms. Melanie Schekeryk, the affidavits and papers sub¬ 
mitted in support and in opposition thereof and upon the Opinibn 
and the Order and Judgment entered thereon on the 22nd day of 
July, 1974, the undersigned will move this Court in Room 3004, 
United States Courthouse, Foley Square, City, County and State 
of New York, on July 29, 1974, at 10:00 o'clock in the forenoon 
of that day, or as soon thereafter as counsel can be heard, for 
an order (1) pursuant to Rule 9(m) of the General Rule, of the 
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United States District Court for the Southern and Eastern 
Districts, granting reargumenc of defendant-counterclaimant 
Melanie Schekeryk's motion for summary judgment on the second 
and third counterclaims interposed in her answer, and upon such 
reargument (A) reversing its Opinion, Order and Judgment, and 
granting summary judgment in favor of plaintiff-counterdefcndant 
Kama Rippa Music, Inc.; or, in the alternative, (B) modifying 
the Court s Opinion, Order and Judgment to include compensation 
to plaintiff-counterdefendants for their expenditures with 
respect to the increased value of the copyrights ordered to be 
reverted to defendant-counterclaimant Melanie Schekeryk and, in 
the event this Court adheres to its Opinion, Order and Judgment, 
granting summary judgment on the second and third counterclaims 
interposed in defendant-counterclaimant Melanie Schekeryk's 
answer, (2) pursuant to the provisions of Rule 62(h) of the 
Federal Rules of Civil Procedure, staying enforcement of the 
Court's Order upon reargument until entry of judgment after 
appeal by the United States Courts of Appeals for the Second 
Circuit, together with such other and further relief as to the 
Court may appear just and proper. 


Dated: New York, New York 
July 26, 1974 


Yours, etc.. 


ADDRESSED TO: 

SANDOR FRANKEL, ESQ. 
Attorney for Defendants- 
Counterclaimants 
225 Broadway 
New York, N. Y. 10007 
Tel. No. (212) 227-6000 


EMIL, KOBRIN, KLEIN & GARBUS 
Attorneys for Plaintiff-Counter¬ 
defendants 




A Member of the Firm 

Office & P. O. Address 
540 Madison Avenue 
New York, New York 10022 
Tel. No. (212) 688-6040 
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SOUTHERN DISTRICT OF NEW YORK 


KAMA RIPPA MUSIC, INC., 
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Plaintiff, 


-agalnst- 


MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 


Defendants. 


—and— 


MELANIE and PETER SCHEl.^RYK, 
individually and d/b/a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 


AFFIDAVIT 


73 Civ. 3789 


Counter-claimants, 


-against- 


KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, INC., 


Counterdefendants. 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 

FRED J. HALSEY, JR., being duly sworn, says: 

1. I am an attorney admitted to practice before the 
Bar of this Court. I submit th..s affidavit, together with the 
annexed exhibits, in support of the motion, pursuant to Rule 9(m) 
of the General Rules of the United States District Court for the 
Southern District of New York, by plaintiff-counterdefendant, 

Kama Rippa Music, Inc. ("Kama Rippa"), for leave to reargue the 
Court's decision, dated June 17, 1974, granting summary judgment 
to defendant-counterclaimant, Melanie Schekeryk ("Melanie"), on 
the second and third counterclaims interposed in her answer. 
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I and upon such reargument, for an order reversing its decision 

and granting summary judgment to Kama Rippe on those counterclaims 
2. Alternatively, if this Court adheres to its 

I decision, it should modify it to include compensation to the 
plaintiff-counterdefendants for their expenditures with respect 
to the increased value of the copyrights reverted to Melanie. 

j. This affidavit, and its exhibits, is also submitted 
in support of Kama Rippa's motion, pursuant to Rule 62(h) of the 
Federal Fules of Civil Procedure, for an order staying enforce- 
ment of the Court's Order upon reargument until entry of judgment 
upon appeal to the United States Court of Appeals for the Second 
Circuit. 

A 

SUMMARY OF ARGUMENT 

4. This Court should grant Kama Rippa's motion to 

I reargue and, thereafter, reverse its decision and deny summary 
judgment to Melanie. The consideration of a written instrument 
is always open to inquiry, and a party may show that the design 
and object of an agreement was different from what the language, 
if alone considered, would indicate. 

1 5. Consideration of the annexed affidavits of the 
parties who negotiated the agreements in question, as well as 
exports and authorieies in the field of the music recording 
business who can attest to the custom of that industry, clearly 
raise for the Court's determination material and genuine issues 
of fact. 

6. Thereafter, this Court should grant summary 
judgment to Kama Rippa on the second and third counterclaims 
contained in the Melanie Answer because of the uncontroverted fact 
raised by Arthur Kass that the parties intended, by their conduct 
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and actions attar exaction of th. various agraaoants, to 
a right to ravel cion bas-d on untimely royalty payments. 

7. The court must also modify it. opinion to include 
compensation to plaintiff-counterdefend.nt. for their Joint 
efforts and expenditures which resulted in the conversion of 
s relatively valueless lead sheets at the time of pro¬ 
duction into valuable copyrights at this time. 

6. Finally, if aiter reargument this Court adheres 
to it, earlier decision, it should grant a stay of enforcement 
thereof pending appeal, inasmuch as, by Kama Rippa's prompt and 
expeditious processing of appeal. together wlu> ,„ abll , hment 

of an escrow account pending determination of the appeal, Melanie- 
judgment would be secure. 


argument 


motion PURSUANT to RULE 9(M) 


A. Motion To Reargue and Reverse the 
Granting of Summary Judgment In 
Flavor of Melanie. 


9. The facts of this case simply do not support a 
finding that there are no material genuine issues of fact 
regarding Melanie's right to receive royalty payments. In point 
of fact, there are many material genuine issues of fact in this 
conn-.ion including, inter alia, the true intention of the 
parties regarding ( 1 ) the execution and negotiating of the 
Songwriter's Agreement; (2) the use of riders to the Songwriter's 
Agreement; (3) the designed interrelation of the Songwriter's 
Agreement and the Amendatory Agreement; and (4) the intention of 
the parties, as reflected by their actions, in waiving Melanie's 
right to royalty payments subsequent to execution of the various 


agreement. 


A. 


r 
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10. For example, in connection with the negotiation 
and execution of the Songwriter's Agreement and its riders, only 
four people have first-hand knowledge of what went on during 
those negotiations. The four people with this first-hand knowleck 
are, on behalf of plaintiff and its affiliated companies, Messrs. 
Arthur Kass ("Kass") and Joseph Zynczak, Esq. ("Zynczak"), and 

on behalf of Melanie, Messrs. Stanley R. Poses ("Poses") and 
Howard Beldock, Esq. ("Eeldock"). 

11. Three of those parties with first-hand knowledge, 
Kass, Zynczak and Poses, have averred unequivocally that their 
intention in negotiating and executing the Songwriter's . ;reement 
and its riders was to make royalty payments to Melanie contingent 
upon the full and complete performance by Melanie of her obli¬ 
gations pursuant to various agreements between her and the other 
parties. The affidavits of Kass, Zynczak and Poses are annexed, 
respectively, as Exhibits "A", "B" and "C". 

12. The single party with first-hand knowledge of 
the negotiation and execution of the Songwriter's Agreement and 
its rider who has not executed an affidavit attesting to the 
intent of that agreement is Beldock who has invoked the client/ 
attorney privilege in light of his former representation of 
Melanie and Peter Schekeryk. Beldock has, however, executed a 
letter to this effect, a copy of which is annexed as Exhibit "D". 

13. Moreover, that the intentions of Kass, Zynczak and 
Poses, as expressed in their annexed affidavits, in negotiating 
the Songwriter's Agreement and its riders are commonplace and 
consistent with the normal business practices of the music 
recording industry is corroborated by the annexed affidavits of 
Morris Levy (“Levy"), President of Roulette Records, annexed as 
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Exhibit "E", Philip Kahl ("Kahi"), Vice President of Big Seven 
Music Corporation, annexed as Exhibit "F", Jeffrey A. Franklin 
("Franklin"), President of American Talent International, Ltd., 
annexed as Exhibit "G", and Irwin Schuster ("Schuster"), Vice 
President and Director of Professional Activities of Screen Gems, 
Columbia and Colgems Music, annexed as Exhibit "H". Each of 
these affiants is unquestionably familiar with the common and 
usual practices of the music recording industry. 

15. The annexed affidavits also raise for the Court’s 
consideration and resolution the genuine and material question of 
fact concerning the parties intended interrelation of obligations, 
as set forth in the Songwriter's Agreement and the Amendatory 
Agreement. Based on the Kass, Zynczak and Poses affidavits, it 
is quite clear that the intention of the parties who negotiated 
the agreements was that the agreements were in fact interrelated 
and the payment of royalties to Melanie was clearly contingent 
upon her full performance of her contractual obligations. And, 
as clearly reflected in the annexed Levy, Kahl, Franklin and 
Schuster affidavits, this understanding of the interrelation of 
the obligations of the parties is consistent with the common and 
ordinary trade practices in this respect. 

16. Of course, there also exists a significant 
material issue of fact regarding satisfaction of Melanie's obli¬ 
gations pursuant to the 1971 Amendatory Agreement. This fact was 
correctly noted by the Court in its opinion. However, it is 
submitted, the Court did not take into consideration, because of 
the absence of other evidence submitted in connection with the 
motion originally, the existence of related material factual 
issues. 
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17. For example, evidence was not originally 
sufficiently presented to the Court regarding the satisfaction 
of Melanie's recording and releasing obligations. It is uncon¬ 
tested that Melanie has recorded and delivered to Kama Rippa, 
pursuant to the Songwriter's Agreement and the Amendatory Agree¬ 
ment, merely three domo renditions. 

18. This deficiency has been cured by the Kass, 

Zynczak and Poses affidavits which clearly aver that the delivery 
of three deomonstration items does not satisfy the "record- 
obligation of the Agreements, much less the "record and release- 
obligations thereunder. In point of fact, according to the 
a ffid av its of Levy, Kahl, Franklin and Schuster these demon- 
strat ^ on reproductions are relatively valueless commercially and 
have a limited use, e.g., to show in a general way the nature of 
the composition. 

19. Additionally, the Kass, Zynczak and Poses affi¬ 
davits now properly raise for the Court the material question of 
the timely performance of Melanie's obligations to release her 
renditions. Additionally, the affidavits of Levy, Kahl, Franklin 
and Schuster for the first time advise the Court of the normal 
trade practices in this industry and corroborate the argument 

of Kama Rippa that Melanie was obligated to record three ren¬ 
ditions suitable for national release. 

20. In light of the foregoing the conclusion is 
inescapable that this Court must recognize the existence of 
material and genuine issues of fact. Scheduling of trial combat 
at this time will not suggest the ultimate victor but, rather, 
will only lead to fairness and justice. This principle is par¬ 
ticularly true where, as here, the credibility of the concerned 
parties is of the utmost importance. 







B. Cross-Motion For Summary Judgment 
In Favor of Kama Rippa On the 
Second and Third Counterclaims 
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21. The conduct and practices of Melanie and her 
agents and representatives regarding the parties’ prior history 
and practice of making payment prior to the commencement of 

this action has led to a waiver of Melanie's right to reversion 
of the copyrights. 

22. This factual? situation was presented squarely 
to the Court by the original Kass affidavit in opposition to 
Melanie's motion, and is again raised by the affidavit of 
Martin Garbus, Esq. ("Garbos"), a copy of which is annexed as 
Exhibit "I". The Garbus affidavit shows quite clearly that this 
Court has no reasonable alternative but to decide that it was 
the intention of the parties to waive the priority status of 
royalty payments. 

23. In this connection, the Court heretofore had 
evidence presented by the Kass affidavit in opposition to 
Melanie's motion to this effect which went uncontroverted in 
Melanie's reply papers. That is, at paragraphs 12 through 15, 
Kass averred, and Garbus now corroborates, that the conduct of 
Peter Schekeryk and Melanie in attempting to negotiate repurchase 
of the copyrights outright, mitigated against the invocation of 
the reversionary clause of paragraph 6 and its rider by the April, 
August and September, 1973 letters, and was not intended by those 
letters to cause a reversion of copyrights. 

24. In light of the foregoing facts, this Court, in 
addition to reversing its decision to grant summary judgment to 
Melanie must grant Kama Rippa summary judgment in this connection. 
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25. The Kass affidavit, annexed aa Exhibit A, fully 
sets forth the collective effort and expenses of the counter¬ 
defendants in making Melanie a successful and popular recording 
artist. 

26. This consideration is most significant when it is 
noted that prior to becoming associated with the counterdefendants, 
Melanie had not had a single successful record. Since her 
association with plaintiff-counterdefendants, on the other hand, 
Melanie has become a successful artist with the result that her 
original lead sheets of questionable value have become _uable 
copyrights. 

27. Accordingly, the Court must modify its earlier 
decision to reflect the inequity of ordering the copyrights to 
revert to Melanie at this time without appropriate compensation 
to Kama Rippa and the other counter-defendants. 

MOTION PURSUANT TO FED. R. CI V. P. 62(H) 

28. In the event this Court decides to adhere to its 

I earlier decision in all respects, Kama Rippa moves for a stay of 
enforcement of the Court’s opinion pending determination of an 
expeditious appeal to the United States Court of Appeals for the 
Second Circuit. 

29. This procedure will not be prejudicial to Melanie, 
in view of the nature and seriousnes? of the effect of the Court's 
decision, for two reasons. 

30. . First, shortly after service and filing of this 
! motion, Kama Rippa will file its notice of appeal from the Court’s 
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opinion and seek expeditious handling of the appeal by the 
Appellate Court. A copy of the notice of appeal to be filed in 
this connection is annexed as Exhibit "J". 

31. Additionally, the benefits to Melanie resulting 
from this Court's decision will be protected if this Court's 
decision is affirmed on appeal by reason of the fact that, 
pursuant to the Order and Judgment entered in connection with 
the Court's opinion, all sums of money purported to be due from 
Kama Rippa will be deposited in an interest-bearing bank account 
from which Kama Rippa will not be able to withdraw funds in the 
absence of consent from the Court and/or Melanie, or her agents. 

CONCLUSION 

32. In light of the foregoing facts, it is clear that 
the Court must grant Kama Rippa's motion for leave to reargue 
Melanie s motion for summary judgment, and upon rehearing reverse 
its decision gran* .ng summary judgment on the second and third 
counterclaims because of the existence of genuine questions of 
significant and material facts. Moreover, with respect to the 
reversion of copyrights to Melanie, this Court should reverse 
its decision and grant summary judgment in favor of Kama Rippa 
on the second and third counterclaims by reason of the uncon¬ 
troverted facts alleged by Kama Pippa regarding the waiver by 
Melanie of her right to reversion. 

33. Additionally, this Court must modify its opinion 
and compensate Kama Rippa and the other counterdefendahts for the 
increase in value of Melanie's copyrights caused by the efforts 
and financial help of plaintiff-counterdefendants in this 
connection. 
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34. Finally, in the event the Court chooeei to adhere 
to its opinion, it should grant a stay of enforcement of its 
Order and Judgment upon rehearing pending a decision by the 
United States Court of Appeal for the Second Circuit because the 
facts and circumstances of the effect of the Court's decision 
warrant this relief and Melanie will not be prejudiced by the 
granting of the relief at this time. 


Sworn to before me this 
26th day of -July, 1974. 


FRED J. HALSEY, 

U k 


Notary Public 

Jt-trjir CAOOt SCK".-HTMArr 
He -n 1'ebU. S»a« ;».<•«» 

Wj 

(.uaiilivU In ^ 
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UNITED STATES DISTRICT COURT 
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KAMA RIPPA MUSIC, INC., 


Plaintiff, 


-against- 


j; MS. MELANIE SCHEKERYK, et al.. 


Defendants. 


Exhibit A 


AFFIDAVIT 


73 Civ. 3789 
(Judge Knapp) 


STATE OF NEW YORK ) 


: SS. : 


COUNTY OF NEW YORK) 


ARTHUR KASS, beinq duly sworn, says: 

1. I am the president of Kama Rippa Music, Inc., 
plaintiff herein, and of Buddah Records, Inc., one of the counter— 
defendants herein, and I make this affidavit in support of the 
motion by the plaintiff-counterdefendants for a rehearing on, and 
reargument of, the Opinion of this Court dated June 17, 1974, 

and also in support of such parties' motion for modification of 
this Court's Order pursuant to such Opinion. 

MOTION FOR REHEARING 

2. I respectfully submit, based on the intention of 
the parties to the agreements at issue in this lawsuit, as 
buttressed by definitive industry oractice, that this Court 
should reverse its decision granting sumjnary judgment to the 
defendants-counterclaimants on the second and third counter¬ 
claims interposed in their Answer. 

3. As the president of plaintiff, I was actively 
involved in the negotiation the three 1968 agreements and of 
th-' August 24, 1971 amendatory letter aareement which are in issue 
in this lav/suit. 


it 

i' 


i 
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4. Our intention in connection with the three 1968 

! agi .ements was that this entire set of documents embody a complex 
! set of interrelated rights and obligations. Thus, all three 
!'. agreements were negotiated and signed at the same time. 

5. I can unequivocally state that when I agreed to 

| the negotiated change reflected in the rider to paragraph 6 of 
| the Exclusive Songwriter's Agreement (the "Songwriter's Agree¬ 
ment"), I did not intend it, nor did I understand it, to create « 

' an absolute obligation of payment. 

6. Other parts of the Songwriter's Agreement bear out 
that the payment obligation in paragraph 6 was not absolute, but 
was contingent on performance by Melanie of her obligations under 

i the various agreements. Thus, for example, if she breached her 
warranties of originality, we might withhold royalties. 

Similarly, if she failed to meet the requirements of paragraph 14, 

! she would be in material breach, relieving us of our obligation 
to pay royalties pending her curing of such a material breach. 

7. These two examples of situations in which we could 

withhold royalty payments were not cross-referenced in the rider 

li 

!! to paragraph 6 because the parties negotiating the rider knew 
such cross-referencing was unnecessary. We all intended and 
understood that plaintiff's obligation to pay royalties to 
Melanie in qeneral was contingent upon her fulfilling all of her 

i " 

obligations under the various agreements. 

8. Furthermore, when 1 agreed to the contents of the 

'I 

rider to paragraph 6, 1 did not intend, nor did I understand, 
that if payments were not made on a specific date, and regardless 
of any injuries suffered by Melanie, all copvriqhts would revert j 
to her. I would never agree to such an extreme and unreasonable j 
penalty given that it was the efforts of our companies which 
turned worthless leadsheets into valuable compositions. 

I 
I 

I 

| ! 


2 






» 
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9. As for the fact that certain negotiated changes 
ji are included in riders, this fact does not qive the contents of 
;; those riders any greater or lesser significance than any of the 
other terms in the agreements. In the Songwriter's Agreement, 
at the end of paragraph 1, a change is indicated with xx, and 
jj the substance is written in by hand at the bottom of the page. 

A one-word change was indicated with an asterisk in paragraph 
j ^(C) of the Songwriter’s Agreement. A change in paragraph 10(A) 

was indicated with an asterisk, with the contents typed in at the 

H 

|| Attorn of the page. Similar examples can be noted merely by 
looking at the agreements. In short, negotiated changes were 
indicated in a number of ways as expeditiously as possible 
without going to the bother of retyping the entire agreement, but 
I the use of riders was merely a time-saving device; it was not 
intended to set the content of the riders apart from the rest of 

' 

the agreements. 

i ; 

10. When we entered into the August 24, 1971 Amendatory 
Letter Agreement (the "Amendatory Agreement"), we clearly under- 

I, stooci that the Amendatory Agreement was an amendment of two of 

i; the 1968 agreements, and was to be read in conjunction with 

'[ 

! them. We therefore provided that delivery of the additional 20 

j! 

compositions was to be made "under and pursuant to" these two 
j, 1968 agreements. Again, this use of incorporation by reference 
saved time and was simpler than feciting all the terns and 
conditions of the two 1968 agreements. 

11. Since the Court has indicated that it will take 
testimony on the moaning of the word "record" in the Amen¬ 
datory Agreement, I do not wish at this time to belabor the 
Agreement. I should note, however, that the word "record" in 
the record industry means a commercial recording; it does not 


3 
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i. mean a demonstration recording, x*hich is normally referred to as 

'* 

a "demo." 

j| 

12. When I received Mr. Peter Thall's June 27, 1973 
letter, which is annexed as an exhibit to the January 25, 1974 

«; 

„ Supplemental Affidavit by Sandor Frankel, I realized that Melanie 
t was about to repudiate her obligations under the Amendatory 

I; 

Agreement. I therefore instructed our counsel, Martin Garbus, to 
;! attempt to work something out so that Melanie would fulfill her 

j! 

obligations under the Amendatory Agreement. Although Mr. Garbus 

'I 

j, attempted in a series of phone calls and letters to convince 

j, Melanie to retract her repudiation, she refused to do so, and on 

il 

August 16, 1973, Mr. Thall sent me a final letter again con- 
i firming Melanie's repudiation. A copy of that August 16 letter 
■ i3 attached hereto as Exhibit 1. 

S 

MOTION FOR MODIFICATION OF ORDER 

13. The balance of this affidavit is submitted in 

!• 

support of plaintiff's motion to modify this Court's Order 

il 

jj pursuant to its Opinion, dated June 17, 1974. 

14. Thousands of "poDular" musical compositions are 

It 

fi 

written and copyrighted everv year. Of these thousands, however, 

!) 

only a tiny fraction achieve any mass pof. llarity which is the 

' basis for significant financial returns. 

!! 

15. In the year 1973, according to Billboard magazine, 
one of the trade journals in the music industry, a mere 596 songs 
reached the top 100 in popularity during the entire year. Of 
these, many d’rt not even recoup t.h • i r recording costs, appearing 
on the nether regions of the chart and then disappearing. 

16. B illboard also lists the too 200 long playing 
records and tapes each week. During the enti re year 1973 , only 
778 different albums reached the top 200 in ponularity. 


4 
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17. By far the greatest income from a popular musical 
copyright is derived from a recording of the musical composition 
protected by the copyright. Taking as an example the publishing 
royalty statement to Melanie for the period January 1, 1973 , 
through June 30, 1973, a copy of which is annexed hereto as Ex¬ 
hibit 2, the total amount payable to Melanie was $79,436. 

Nearly all of this amount, $77,944, was derived from worldwide 
mechanical licensing fees (sums payable by a recording company to; 
a licensing agent such as the Harry Fox Agency, for the right to 
record the musical composition). Only $1,491.95 was actually 
obtained from publishing various forms of sheet music of 
Melanie's musical compositions. 

17a. For this same period, Buddah Records, Inc. re¬ 
ceived ASCAP royalties (derived from the performance of a record¬ 
ing over radio or television) of $5,053.81. See Exhibit 3 
■ attached hereto. As a writer, Melanie would receive twice this 
amount (since half of the publisher's share of ASCAP royalties 
j 1S being P? id Amelanie Music, plaintiff's co-publisher and 
Melanie's alter ego), or $10,107.62. Thus, without even taking 
account of foreign performing rights royalties which would 
: further increase the disparity, recordings of Melanie’s composi- 

j tions generated $88,051 compared to $1,491.95 from the publica- 

tion of sheet music. 

i 

18. Although rough on an artist's ego, the fact is that 
a hit record is not created solely by the artist's performance 

r i 

j; or the rnat erial recorded (although both are important since it is 
j extremely difficult, although not impossible, to turn a disaster 
j int ° a SUCCGSS >- A hit record is created by both the artist and 
,! the quality and knowledge of a record company's staff, people who 
!; croate advertising campaigns, who are out in the field promoting j 


and obtaining air time for a recording. 
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19. Uuddah Records, Inc., had the business expertise, 
and a skillful staff, which together were able to turn Melanie 
into a major popular recording artist. Prior to coming to Buddah, 
she was with Columbia Records, Inc. She did not have one gold 
record during the time she was with Columbia Records (a "gold 
record" indicates that a single or an album is a "hit," having sold 
at least one million singles). While she was with Buddah, she had 
one gold album and one gold single. She won awards throughout the 
country and was considered one of the country's leading singers. 

20. Once a record is a hit, the expertise of a music 
publisher becomes vital. The publisher must judge the best time tc 
release sheet music, when to turn the music into folios, which 
compositions to include in a folio, what art work will best sell 
the published music, and a myriad of other crucial decisions. 

This we did while she was with us and after she left us and after 
this suit was filed. We also had her song3 (which are the subject 
1 of the copyright) recorded by dozens of other artists We 
’ created a vast source of income for her by getting her composi- • 
tions recorded by prestigious artists in all fields. 

i 

i 21. Plaintiff had the staff and expertise to capitalize 

1 on Melanie's hit recordings and to turn them into valuable pub¬ 


lishing commodities. 

22. In short, Melanie delivered leadsheets of musical 
compositions which were basically valueless. She is not seeking 
reversion of extremely valuable copyrights. Although such a 

I 

penalizing reversion should not he permitted, if it is permitted, | 
she should first be required to reimburse nuddah and plaintiff forj 
the costs and expenses which they have incurred in creating 


value in the copyrights. 

23. These expenses, all of which are the subject of , 

i 

precise proof, incurred since May 1968, include: | 

. 

(a) Ac'ver l ising for Melanie recordings and compositions, 
(includes advertising in all media, radio, television, trade jour¬ 
nals and special interest newspapers and magazines: in excess of 

$ 250,000 


6 
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(b) Reasonable allocation of salaries of 
A&R people ("A&R" people are "artists and repertory" 
personnel who are responsible for finding, develop¬ 
ing, advising and promoting talent); Reasonable 
allocation of salaries of field men ("field men" 
are responsible for contacting program managers and 
other radio and television personnel in order to 
obtain air time for a recording); Reasonable alloca- 
tion of travel and entertainment expenses; Reasonable 
allocation of overhead expenses; 


in excess of 
$ 750,000 


24. Equity doesn't exist in a vacuum. Melanie during 
the entire term of her agreement as a Songwriter never acted fully 
in good faith. Contrary to agreements, she failed to promptly 
deliver lead sheets for songs written, she always failed to fully 
disclose what compositions she had written during the term, she 
never promptly executed agreements to assign copyrights, she 
failed to cooperate in the production of her song folio, she 
would not pose for photographs needed to be used for her song 
exploitation. Yet the Court overlooks this and penalizes us. 


Sworn to before me this 




ARTHUR KASS 


^ day of Sluly, 1974 
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Kama Rippa Music, Inc. 

810 Seventh Avenue 
New York, New York 

Attentions Mr. Arthur Kass 

Re: Melanie Safka Schekeryk 
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enclosed copy of the tape. 

Very truly yours, 

:\_v>ru% 

Peter M. Thall 
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W.CISTERED MAIL, 

"gvgrn receipt requested. 

cc• Mr. Peter Schekeryk 

Mr. Isador n. Schachter 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KAMA RIPPA MUSIC, INC., 


-against- 


Plaintiff, 


fMS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a/ 
j| AMELANIE MUSIC, 


Defendants. 


-and- 
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Exhibit B 
AFFIDAVIT 


73 Civ. 3789 


MELANIE and PETER SCHEKERYK, 
individually and d/b/a/ AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 

Counterclaimants, 

-against- 

KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, INC. 

Counterdefendants. 


STATE OF NEW YORK ) 


: SS.: 

COUNTY OF NEW YORK ) 

JOSEPH ZYNCZAK, Esq., being duly sworn, says: 

1. I am an attorney, admitted to practice before the 

bar of the State of New York, and submit this affidavit in support 

; of the motion by Kama Rippa Music, Inc., Kama Sutra Music, Inc., 

* 

I and Buddah Records, Inc. (plaintiff-conterdefendants) for leave to 

i! reargue the decision of this Court, dated June 17. 1974 . 

|i 

2. Upon such reargument, it is submitted, this Court 
I should reverse 4ts decision granting summary judgment to Ms. 

Melanie Schekeryk, Mr. Peter Schekeryk, individually and d/b/a 
Amelanie Music and Two People Music (defendants-counterclaimants) 


i 

I 
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on the second and third counterclaim interposed in their 
answer. 

3. My legal practice has been in the field of repre¬ 
senting producers and artists in the Music entertainment industry 
for approximately seven years, h portion of my experience include, 
the period from 1968 through 1971 at which time ! was vice 
president and general counsel for plaintiff-counterdefendant,. 

<• My experience and practice with plaintiff-counter- 
defendants during that period included the negotiation on behalf 
of Kama Ripp, Music, Inc. of the Songwriter's Agreement ' 
("Songwriter's Agreement") and the Co-Publishing Agreement, each 
dated May 31. 1,68. and the Artist Recording Agreement. Dated 
October 78. 1968. the Recording Settlement Agreement of May i 4 , 

1971 and the Amendatory Letter Agreement, dated August 74 . i» n , 

with defendants-counterclaimants. 

5. in addition to myself, the other party who repre¬ 
sented plaintiff-counterdefendants in these negotiation, was 
Art Kass. 

6. The exclusive representatives for the defendants- 
counterclaimants during these negotiations regarding the Song¬ 
writer's Agreement were Howard Beldock. Esq., and Stanley Poses. 

Mr. Poses was. at that time, Melanie's personal manager, and Mr. 
Beldock was their attorney. 

7. During the negotiations in question. Melanie herself 
was not present at any time during the discussions and merely 

I appeared to execute the Songwriter's Agreement. Defcndant- 

counterclai.ant, Peter SchekeryX. was present during a portion of ' 

the negotiations but took no active part, a, such, in tie 
j negotiations. 

8. m light of the foregoing facts, I believe it would 
be accurate to state that I, together with Messrs. Beldock, Kass 





. 458A 

and Poses, had exclusive knowledge of the negotiations which led 
to the execution of the 1968 Songwriter's Agreement and the rider 
to paragraph 6 thereof. 

1968 SONGWRITER’S AGREEMENT AND RIDER 


9. I have read the Court's decision and wish to advise 
the Court of the intention of the parties regarding negotiation 
and execution of the Songwriter's Agreement in general, and 
paragraph 6 and the rider thereto specifically. 

10. The negotiations that took place in connection 
with the Songwriter's Agreement were ordinary and not the least 
bit unusual. The terms of the Songwriter’s Agreement were dis¬ 
cussed generally but at no time was it discussed that paragraph 6 
and its rider were to be given significance independent of any 

other provision of that Agreement. 

11. It was clear then as it is now that the obligations 
of that paragraph, and the annexed rider, were understood by all 

ithe parties to be interrelated to, and contingent upon, full and 
complete performance by the artist of all of the artist s obli¬ 
gations, including delivery requirements, contained in the 
Songwriter's Agreement. 

12. This is true notwithstanding the fact that 
paragraph 6 is a rider and contains a "time is of the essence 
clause. It is standard practice in the music industry to use 
l ! riders to avoid retyping an entire agreement and thus to save time. 
|! However, merely because a reversionary clause such as this is in 
!'ouch a time-saving rider does not make it independent of the rest 
|of the Agreement. For example, that clause was not intended to 
|! be independent of the delivery requirements set forth in paragraph 
* 14 of the Songwriter's Agreement. I have read the Poses and Kass 
!j affidavits concerning the practice in the industry, the clause in 

|i 

Ji question and the history of these negotiations. They are, in all 

I 

1 respects, consistent with my recollection of the facts. 
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13. Also, the "time is of th> essence" clause in 
paragraph 6 was not intended to imply that payments had to be 
made on a specific date. Preparing an accounting in the music 
industry is a complicated affair, and rarely are accountings 
available within 45 days after the close of an accounting period. 

14. The Court's opinion correctly indicates that a 
person who does not receive royalties does not by and large 
suffer any real, lasting damage. All that the payor is requirtd 
to do is pay money. Consequently, the time is of the essence 
clause indicated merely that the payor was to prepare an 
accounting on a top priority basis. It was never intended by me 
to mean that the failure to pay money on a specific date would 
precipitate a reversion of copyrights. 

1971 AMENDATORY AGREEMENT 

15. As indicated, supra, 11 4, I also took part in the 
negotiations which culminated in the execution of the Amendatory 
Agreement, dated August 14, 1971, among the parties. 

16. I have been advised and understand that the Court 
already has found the existence of a question of fact regarding 
the interpretation and meaning of the August 24th Amendatory 
Agreement. Therefore, I will limit my comments in that connection. 

17. Initially, it was my intention as well as the 
expressed intentions of all those who participated in the 
negotiations, that all of the agreements among the various parties 

! were to be read together creating a complex set of reciprocal 
obligations. Thus, for example, it was my understanding of the 
facts, and my intention that payments of royalties to Melanie 
would be contingent upon her full and complete performance of her 
obligations under the respective agreements. 

ti 
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18. It was clearly my intention in negotiating the 
Amendatory Letter Agreement that Melanie release the compositions 
created and recorded by her. 

19. A contrary intention on the part of the plaintiff- 
counterdefendants would make no sense from a practical business 
standpoint. There would be little value in having an artist- 

;composer of Melanie's quality merely record and not release three 

<« 

|compositions. The release by Melanie of her own renditions of her' 
compositions substantially increases the publishing value of all 
of the musical works written by her and helps to reimburse the 
recording and publishing companies for the advances that had 
been made to Melanie by those companies in the early years of 
her career. 

20. It is common knowledge in the popular music field 
that the publishing rights in compositions derive their value 
primarily from successful popular recordings. A hit record can 
sell an entire folio of the artist's compositions. Popular music 
publishers, in point of fact, frequently do not publish any sheet 
music by an artist-composer until that artist has had a hit record. 

21. Consequently with a performer of Melanie's quality 
it is of the utmost importance to obtain her personal performance 
of the music compositions she creates. It is that performance 
which is ultimately of more value than the mere possession of 

jwritten compositions to be performed by other unknown persons. 

22. Timely delivery of the compositions and timely 

|release of Melanie's recordings also were of the essence to the 

I • ■ 

I negotiating parties. The second paragraph of the Amendatory 
|Letter Agreement states that delivery is to be made "under and 
pursuant to" the 1968 Songwriter's Agreement. The result of this 
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i 

language is to incorporate all of the terms and conditions of 
! that Agreement by reference. Paragraph 14 of the Songwriter’s 
Agreement similarly makes timely delivery of the essence of the 
agreement. 

I 

: 

CONCLUSI ON 

j 

23. The time of the essence" in the music business 
means that everything must be done so that the artist delivers thej 

jj materia l and the material gets out to the public while the artist ! 
a star. Weeks, days and months can be the difference. 

ji Payment of monies from a publicly listed company that is financially 

# | 

jj solid, as Buddah, has been for many years not "of the essence," 

I 

! as used by the Court. 

i 

24. In summary, I would reiterate that during the 

» 

■i negotiations that culminated in the execution of the Songwriter's ' 
n Agreement it was not the intention, either expressed or implicit, 

|j of any of the parties that paragraph 6 and its rider be given a 
j status independent of the other portions of the contract, 
i including the artist's delivery requirements pursuant to the 
j Agreement. 

25. Additionally, the 1971 Amendatory Agreement was 
L intended by the parties to include the release, as well as the 

.! recording, of musical ermpositions produced by Melanie. 


i Sworn to before me this 
■if t day of July, 1974. 

* ij~_ j- * 

i Notary Public 

<. ' 

HOI MW «■*.*. '"v'w 
No lltVW-W 

Oual.llt* Ht» »«"> 

J&m* 30 ' 19,6 


^ ^OSEPII/^YNCZAK 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KAMA RIPPA MUSIC, INC., 


-against- 


Plaintiff, 


MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/h/a 
AMELANIE MUSIC, 


Defendants, 


-and- 


MELANIE AND PETER SCHEKERYK, 
individually and d/b/a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 


Counterclaimants, 


-against- 


KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, INC., 

Counterdefendants. 


STATE OF NEW YORK ) 


COUNTY OF MEW YORK) 


: SS. : 
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Exhibit C 

AFFIDAVIT 

73 Civ. 3789 


! 

! 

» 

I 


I 

j 


I 


STANLEY R. POSES, being duly sworn, says: 

1. I am presently self-employed in the business of the 
personal management of artists in the entertainment industry. 

I submit this affidavit in support of the motion by Kama Rippa 
Music, Inc., Kama Sutra Music, Inc., and Buddah Records, Inc. 
(plaintiff-counterdefendants) for leave to reargue the decision 
of this Court, dated June 17, 1974, and upon such reargument, to 
have this Court reverse its decision granting summary judgment 
to Ms. Melanie Schekeryk, Mr. Mor Schekeryk, individually and 


I 









o 


a/b/, Amelanie Music and „ - *63* d 

—“ - ..zr: 


I I£-£ lLL Ar - BACKCROimn 

2 - I am now, and have been for annr • 

, r:=zrz 

recordi« • 9 t fc ° n and execution of 

g artists' agreements, publishina 
personal m Polishing agreements and 

1 " a ’’* q '""’ t »W™nt. i„ the 9eneral . 

Accordingly, my knowledge of the c r C ’ 

1 3. My personal knowledge of ft,- 

~ 13 -——-izr ln 

efendants-counterclaimants Ms. Melanio c „ u 
and Peter c w v Schekeryk ("Melanie-) 

F eter Schekeryk ("Schekervft • 

1968 . ‘ lnC * a PP rox imately Janusry. 

Subsequently, after counseling Melanie , 
business *-,d .. g eianie in several 

mess and personal matters (i„H„^ 

s (including arranging for rhs. 

° f • - Schekeryk to take place in ' h 

became her personal manager in or aboyt March> ^ °”* ' 1 

- - otiLonTr :;:::;:"' 1 -——-- 

Of the Songwriter's a “ “ ““ 

! Artist „ Agreement, Co-Publishing agreement and th. 

k d A “" °" h »«. My 

knowledge is based on the fact- th 

Esq. I personal, pother with Howard Beldock, 

sonally negotiated those agreements on behalf of th 

defend.nts-countercl.im.nts with Messrs nrthur K 

Zynczak e a. . ‘ tH Kass and Joseph 

that time. — fondant, at 1 
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6. It is noteworthy, I believe, that 1, together with 
Messrs. KasG, Zynczck and Seldock alone have personal knowledge 
of the negotiations. 

I 

7. I have reviev.-ed the Court's opinion, dated June IT, 

i, 

^ 1974, as well as reread the Songwriter's Agreement ar.d the Co¬ 
il Publishing Agreement, each dated May 31, 1968, and the Artist 

ii 

Recording Agreement, dated October 20, 1963. 

8. At the outset it should be noted by the Court that 

1 

| those agreements were meant to be read together with the result, 

.! inter alia , that payments of royalties to Melanie were contingent ! 

!, upon full and complete performance by the artist-composer of her 1 

!i ! 

: obligations under the respective agreements. 

9. This is true, and reflects the intentions of the 

j negotiating parties, even though paragraph 6 is a rider and con- 
! | 

: tains a "time is of the essence" clause. I personally have often | 

lj use d riders to avoid retyping an entire agreement and thus to savei 

ji 

time and did so in this case also. The inclusion of a reversion— j 


lj ary clause in the rider to paragraph 6 was not intended to make 
that paragraph independent of the rest of the Agreement. In 
lj particular, the clause was not intended to be independent of the 
j! delivery requirements set forth in paragraph 14 of the Songwriter’b 

! . I 

| Agreement. It does not mean that upon failure to pay the royal- 
j: ties on a specified date the rights to the copyrights revert. 


10. The "time is of the essence" clause, contained in 
the rider to paragraph 6, is a standard negotiated term conceded 
to major artists in the industry, but does not mean that payments 
have to be made on a specific date. Coordinating an accounting 
in the music industry is a complicated affair, and rarely can be 


i 

! 

i 

I 

t 


i 
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available within 45 days after the close of an accounting period. I 
It is often months and years. All sides .ire aware that no one, 
except in unusual circumstances, is damaged by the non-payment. 

The Court, in its decision, finding that the Artist suffered no 
damage recognized that fact which is a known and accepted fact in 
the music industry. 

11. Consequently, as was done with respect to Melanie, 
it was agreed that preparation of an accounting would he given a 
top priority basis. On the other hand, not one of those who 
negotiated the Songwriter's Agreement ever intended the failure 
to pay royalty money on a specific date to precipitate a rever¬ 
sion of copyrights. 

12. I have read the Arthur Kass and Morris Levy affi¬ 
davits to the extent that they deal with negotiation of this 
contract and the practices and standards of the industry. I 
agree with them. Paragraphs 5 and 8 of the Kass affidavit are 
in every way accurate. 

13. At the time that the original agreements were 
entered into the copyrights were relatively valueless. But 
today they are worth a great deal of money. No one knew in 1968 
what the value of those copyrights would be. 

14. The reason why the royalty payment clause is related 
to the rest of the Agreement is that as Melanie performs her obli¬ 
gations, delivers her product and the record companies perform 
their obligations, the value of the copyrights increase, for they 
are directly related to the product not to the artist and the 
company alone. If Melanie delivers quality material on time, and 
if the record company does its job, a market is created for 
Melanie*6 product which is reflected in the value of the royalty. 
The royalty clause is not a dead, fixed clause - rather its value 
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changes often and regularly with the performance of the parties 
to the agreement. 

14. The parties negotiating the agreement were fully 
aware that by using riders they were merely expediting the sign¬ 
ing of the agreement rather than incurring the additional delay 
required in retyping the agreement. Had Melanie been of a 
different stature we might have signed an "original" contract. 

But we did not. We used "boilerplate" forms, language and 
agreements. 

1971 AMENDATORY AGREEMENT 

15. Based on my general experience and knowledge of 
the custom and trade of the business, and my personal knowledge 
of the parties and facts underlying the business relationship 
between the parties, I believe I am able to render a knowledge¬ 
able opinion concerning the effect of the 1971 Amendatory Agree¬ 
ment, although I was not a party to those negotiations that 
culminated in the execution of that agreement. 

16. In my opinion, the 1971 Amendatory Agreement 
clearly contemplates and foresees the release of the three 
recordings by Melanie which are the subject matter of that 
agreement. Ohterwise, considering the artist-composer nature of 
Melanie, the agreement makes no real sense from a business 
standpoint. 

17. There would be no balue to having Melanie merely 
record three songs if her renditions are not also to be released. 
The release of her performances v/ould substantially increase the 
publishing value of all of the musical compositions written and 
delivered by her. 

18. In the popular music field, the publishing rights 
in composition derive their value primarily from successful 
popular recordings. A hit record can sell an entire folio of the 
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i 


, artlst ' E compositions. In fact, popular music publishers do not 
publish any sheet music by an artist-composer until that artist ! 


has had a hit record. • 

I 

j| 19. Thus, there is little value in having an artist- 

j. con I- oser of Melanie's quality merely record three compositions. 

|i The releas * by Melanie of her recordings of her written composi- 
jj tions substantially increases the publishing value of all of the 
j| musical compositions written by Melanie pursuant to her agreements 
with plaintiff-counterdefendants. In fact, the release of the 
final three compositions helps to reimburse the recording and 

I publishing companies for the advances that have been made to her 

I 

by those companies in the early years of Melanie's career. 

20. Timely delivery of the compositions and timely 

it release ° f Melanie's recordings undoubtedly was clearly of the 
j essence * This is corroborated by the language of the second para- 
| graph of the Amendatory Letter Agreement which states that deliv¬ 
ery is to be made "under and pursuant to" the 1968 Songwriter's 
Agreement, thereby incorporating all of the terms and conditions 
of that Agreement by reference. Paragraph 14 of that 1968 
Agreement makes timely delivery of the essence. 

21. in the interest of total disclosure to the Court, I 
wish to advise the Court that I am presently involved in a commer¬ 
cial action regarding my personal management contract with 

defendants-counterclaimants. However, I believe the recitation 
of facts hereinabove and the statement of my personal opinion are j 
truthful and given to aid the Court in reaching a just and equit- ! 
able decision. I had for a period of time been represented by thj 
;j attorneys who presently represent Buddah and Kama Sutra, Inc. 

! _ 

j Sworn to before me this STANLEY H. POSES - 

day of July, 1974 


j! Notary Public 


I'V'XV • 
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ATTORNEY AT LAW 

110 CAST 50'" STREET NEW YORK.N Y. 10023 
TELEPHONE (211) 421 OJOO 


July 25, 1974 


Exhibit 0 


Martin Garbus, Esq. 

Emil, Kobrin, Klein 5 Garbus 

540 Madison Avenue 

New York, New York 10022 



Dear Martin, 


As you know, I at times past represented 
Melanie and Peter Schekeryk in connection with 
transactions had with Kama Music and Buddah Records. 

Under the circumstances, I would not 
deem it appropriate for me to submit any affidavits 
in cinnection with this matter as requested by your 
office. 


I trust that you will understand my 
reluctance in view of the client/lawyer relation¬ 
ship which previously existed between these parties 
and myself. 



HNBrrag 


Howard N. Beldock 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


KAMA RIPPA MUSIC, INC., 

Plaintiff, 

-against- 

MS. MELANIE SCHEKERYK, MR. 

PETER SCHEKERYK, individually 
and d/b/a AMELANIE MUSIC, 

Defendants. 

—and-- • 

MELANIE and PETER SCHEKERYK, 
individually and d/b/a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 

Counterclaimants, 

-against- 

KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, INC., 

Courterdefendants. 

x 

STATE OF NEW YORK ) 

• s s * 

COUNTY OF NEW YORK) 

MORRIS LEVY, being duly sworn, says: 

1. I am President of Roulette Records, and submit this 
affidavit in support of the motion by Kama Rippa Music, Inc., 

Kama Sutra Music, Inc. and Buddah Records, Inc. (plaintiff- • 
counterdefendants) for leave to reargue the decision of this 
Court, dated June 17, 1974. 

2. Upon such roargument, it is submitted, this Court 
should reverse its decision granting summary judgment to Ms. 
Melanie Schekeryk, Mr. Peter Schekeryk, individually and d/b/a 
Amelanie Music and Two People Music (defendants-counterclaimants) 
on the second and third counterclaims interposed in their Answer. 
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Exhibit E 
AFFIDAVIT 

73 Civ. 3789 
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3. I have been in the entertainment industry for ap¬ 
proximately twenty years. At this time, I am President of several 
recording companies as well as several music publishing companies, 
including Plan ary Music Corp. and Patricia Music Corp. Accord- 
ingly, I believe my knowledge is extensive regarding the custom 
and trade of the entertainment industry in general, and the 
musical recording field in particular. 

4. I was not involved personally with the negotiation 
and execution of the several interrelated agreements among the 
parties which exist in this action but, based on my experience 
and knowledge of the custom and trade of the business, I believe 
I am able to render an opinion concerning the effect of those 
agreements and their compatibility with the normal business and 
trade of the music recording field. 

5. I have reviewed the Court's opinion, dated June 17, 
1974, ->s well as the Songwriter's Agreement and the Co-Publishing 
Agreement, each dated May 31, 1968, and the Artist Recording 
Agreement, dated October 28, 1968, the Recording Settlement Agree¬ 
ment of May 14, 1971 and the Amendatory Letter Agreement, dated 
August 24, 1971. 

6. Initially, it is my opinion, based on the usual 
custom and trade of the music recording industry, that the agree¬ 
ments are to be read togethei creating a complex set of reciprocal 
obligations. For example, in the music industry it is well under¬ 
stood, although frequently not spelled out, that payments of 
royalties to an artist or composer are contingent upon full and 
complete performance by the artist or composer of his or her 
obligations under the respective agreements. 

7. It is also my opinion that the Amendatory Letter 
Agreement clearly contemplates the intended release of the three 
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recordings which are part of the subject matter of such Agreement. 
I have been advised and understand, however, that the Court has 
found ambiguity in the interpretation and meaning of the Amend¬ 
atory Letter Agreement and, therefore, I will not discuss that 
Agreement at length except to make several pertinent comments. 

8. It is clear, in my opinion, that the Amendatory 
Letter Agreement must contemplate the release of the recordings 
produced by defendant-counterclaimant Melanie Schekeryk ("Melanie"; 
In my opinion the agreement makes no sense if it is claimed to be 
merely an agreement whereby Melanie is obligated to record, and 
not to release, three written compositions. 

9. In the popular music field, the publishing rights in 
compositions derive their value primarily from successful popular 
recordings, if there are 20 compositions in a folio, and if even 
one of the compositions is on a successful commercial recording, 
the hit recording of the one song help, to sell the entire 
published folio. 

10. Demonstration records, or "Demos," as they are 
called in the trade, are relatively valueless, their purpose being 
merely to Indicate in a very rough and general way the nature of 

the composition. standing by themselves, they have little mone- 
tary value. 

11. Thus, there would be little value in having an 
artist-composer of Melanie's stature merely prepare demos of three 
compositions. The release of 3 commercial recordings by Melanie 
of her written compositions, however, would, due to her standing 
as a popular star, substantially increase the publishing value of 
all of the musical compositions written by Melanie pursuant to her 
agreements with plaintiff-counterdefendants. In fact, particular¬ 
ly if any of the recordings were a success, the release of the 
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final three recordings would help to reimburse the recording and 
publishing companies for the advances that have been made to her 
by those companies in the early years of Melanie's career. 

12. With a performer of Melanie's quality, it is of the 
utmost importance to obtain her personal performance of the music 
compositions she creates. It is that performance which is ulti¬ 
mately of more value than the mere possession of written composi¬ 
tions to be performed by other unknown persons. 

13. Timely delivery of the compositions and timely release 
of Melanie's recordings are clearly of the essence. The second 
paragraph of the Amendatory Letter Agreement states that delivery 
is to be made "under and pursuant to" the 1968 Songwriter's Agree¬ 
ment, thereby incorporating all of the terms and conditions of 
that Agreement by reference. Paragraph 14 of that 1968 Agreement 
makes timely delivery of the essence. 

1968 SONGWRITER'S AGREEMENT AND RIDER 

14. I have also reviewed the Songwriter's Agreement and 
the rider annexed to paragraph 6 thereof concerning the possible 
reversion of copyrights to Melanie's written compositions. 

15. .In my opinion, based on my experience in the music 
recording business, it is clear that the obligations of that para¬ 
graph, and the annexed rider, were understood to be interrelated 
to, and contingent upon full and complete performance by the 
artist of, all of the artist's obligations, including delivery re¬ 
quirements, in the Songwriter's Agreement. 

• 16. This is true even though paragraph 6 is a rider and 

contains a "time is of the essence" clause. It is standard prac¬ 
tice in the music industry to use riders to avoid retyping an 
entire agreement and thus to save time. However, merely because 
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a reversionary clause such as this is in such a time-saving rider 
docs not make it independent of the rest of the Agreement. In 
particular, the clause is not independent of the delivery require¬ 
ments set forth in paragraph 14 of the Songwriter's Agreement. 

17. The time is of the essence clause in paragraph 6, a 
standard negotiated term conceded to major artists in the industry, 
does not mean that payments have to be made on a specific date. 
Putting together an accounting in the music industry is an in¬ 
credibly complicated affair, and rarely are accountings available 
even sixty days, must less 45 days, after the close of an account¬ 
ing period. As the Court's opinion itself indicates, the person 
who does not receive royalties does not by and large suffer any 
damage. All that the payor is required to do is prepare the ac¬ 
counting on a top priority basis. But no one would ever construe 
the failure to pay money on a specific date as precipitating a 
reversion of copyrights. 


Sworn to before me this 


if 


day of July, 1974 




Notary Public 

mart.:* c ..j-i* 
nour< hubuc. m.;« >■«<• Yo ' ,, 

No. 31-G4575J7 
Qualititd in toit County 
Commission lipuns Much JO, I"'* 


JL 

MORRIS LEVY 
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KAMA RIPPA MUSIC, INC., 
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-against- 

MS. MELANIE SCHEKERYK, ET AL. , 


Defendants. 
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Exhibit F 

73 Civ. 3789 
(Judge Knapp) 

AFFIDAVIT 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK j SS 

PHILIP KAHL, being duly sworn, says: 

1. I am Vice President of the Big Seven Music Corp., and 
give this affidavit in support of plaintiff Kama Rippa Music, Inc. 
motion for reargument of this Court's opinion dated June 17, 1974. 

2. I respectfully submit that upon such reargument, this 
Court should reverse its decision granting summary judgment to 

defendants on- the second and third counterclaims interposed in 
their Answer. 

3. I have been in the music publishing field for over 
twenty years. I have been affiliated with the music publishing 
division of the Walt Disney organization and with Edwin H. Morris 
* Co., Inc., one of the giants in the music publishing field. I 
am currently Vice President and Me iging Director of Domestic and 
Foreign Operations of the Big Seven Music Corp. Accordingly, I 

believe my knowledge of the custom and trade of the music publish¬ 
ing industry is extensive. 

*' I have road the Court's opinion, dated June 17, 1974 , 
as well as the 1968 Exclusive Songwriter's Agreement {the "Song¬ 
writer's Agreement-1, the 1968 Co-Publishing Agreement (the "co- 

publishing Agreement"), and the 1971 Amendatory Letter Agreement 
(the "Amendatory Agreement"). 
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9. A demonstration record, referred to as a "demo", is 
entirely different. It involves a demostration of the composition 
usually played on a piano with a minimal rhythym section. To "re¬ 
cord" a composition and to "prepare a demo" of the composition are 
two entirely separate and distinct obligations. 

10. What Melanie delivered are clearly demos. They have 
her singing a melody to the accompaniment of only a piano. Her 
obligation "to record" 3 compositions is simply not met by these 
demos. 

10-A. All the other "recordings" (that is, mixed-down 
master tapes) delivered by Melanie were fully arranged and producec 
commercial "recordings." By her own previous actions therefore, 
Melanie acknowledges the difference between the obligation to re¬ 
cord and the obligation to prepare a demo. 

11. In the popular music field, publishing rights de¬ 
rive their value primarily from successful popular recordings. A 
successful record promotes and makes it po'.'sibxe to sell an entire 
folio of an artist-composer’s music. 

12. Due to the superstar status which plaintiff and 
Buddah Records, Inc. have created fcr Melanie, the value in having 
Melanie record 3 of her compositions lay in the possibility that 
one or more might become a commercial hit recording. Such a hit 
might even become a standard and in any event would enhance the 
publishing value of the catalogue of songs she had written for 
plaintiff Kama Rippa, thereby helping to reimburse Kama Rippa and 
its affiliated companies for the advances that were made to Melania 
by those companies in the early years of Melanie's career. 


13. A demo would net increase the value of the music 
publishing rights in Melanie's works. Rather, it would create a 
great deal of additional work for Kama Rippa as Kama Rippa would 
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hav, to use the demo to try to induce other artists to record 
Melanie's compositions. 

H. The liquidated damages would therefore make no 
sense if a demo had been intended. Why reimburse Kama Ripp. for 
not having to undertake a great deal of additional work? The 
liquidated damages make sense only i„ U , ht of obUgatlon 

to release nationally a commercial recording. 

15. Timely delivery and release of the commercial re¬ 
cordings are clearly of the essence. The second paragraph of 
the Amendatory Agreement states that delivery is to be mad. 

•under and pursuant to- the Songwriter's and Co-Publishing Agree¬ 
ments, thereby incorporating all of the terms and condition, of 
those Agreements by reference. Paragraph 14 of the Songwriter's 
Agreement makes timely performance of the essence. 

I SONGWRIT ER’S AGREEMENT AND RIDER 

16. I have also read the Songwriter's Agreement and 
annexed to paragraph 6 thereof concerning the possible 
reversion of copyrights to Melanie's written compositions. 

1?. As I indicated in piragraph 6 above, in my opinion, 
based on my experience in the music publishing business, it is 
clear that the obligations of that paragraph, and the annexed 
rider, are conditional upon full and complete performance by 

Melanie of all her obligations, including delivery requirements, 1 
in the Songwriter's Agreement. 

18. This is true even though paragraph 6 is a rider and 
contain, a "time is of the essence" clause, frequently in the 
music publishing industry we use riders to avoid retyping an 
entire agreement. We also cross out material and write change, 
m the margins. All these practices are used to .... time and 
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bother. However, these changes do not make the contents inde¬ 
pendent of the rest of the agreement. Thus, the music publishing 
industry would not feel that the reversionary clause in the 
rider is independent of the delivery requirements set forth in 
paragraph 14 of the Songwriter's Agreement. 

19. The time is of the essence clause in paragraph 6, a 
standard negotiated term conceded to major composers in the in¬ 
dustry, does not mean that payments have to be made on a specific 
date. As the Court's opinion itself indicates, a person who 
does not receive royalties on a specific date, or even 60 or 90 
days after payment may be due, does not by and large suffer any 
damage. All that the publisher is required to do is to pay money. 
A time of the essence clause indicates that the publisher is to 
prepare the accounting on a top priority basis. But no one in 
the music publishing business would ever consider that the 
failure to pay money on a specific date causes a reversion of 
copyrights. The penalty simply has no relationship to the 


injury. 


_ 


PHILIP KAMI. 


Sworn to before me this 
day of July, 1974. 

—V/i, 

Notary Public —^ 


THOMAS D. SEIZ 
Notary Pu' uc Slat-! nr New York 
No. 31 9320304 
Qualified m New York County 
Comrms: on Expires March 30. 197G 










UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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MS. MELANIE SCHEKERYK, MR 
PETER SCHEKERYK, individually 
and d/b/a AMELANIE MUSIC, 
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Defendants. 


—and— 


MELANIE and PETER SCHEKERYK, 
individually and d/b/a AMELANIE 
MUSIC and TWO PEOPLE MUSIC, 


Counterclaimants, 


-against- 


RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, INC., 

Counterdefendants. 


Exhibit G 


AFFIDAVIT 


73 Civ. 3789 


STATE OF NEW YORK ) 

) ss • * 

COUNTY OF NEW YORK ) 

JEFFREY A FRANKLIN, being duly sworn, deposes and says: 

1. I am President of American Talent International, Ltd. 
a New York corporation with offices at 888 Seventh Avenue. New 
York, New York, and submit this affidavit in support of the 
motion by Kama Rippa Music, Inc.. Kama Sutra Music, Inc. and 
Buddah Records. Inc. (plaintiff-counterdefondants) for leave to 
reargue the decision of this Court, dated June 17. 1974 . 

2. Upon such reargument, it is submitted, this Court 
should reverse its decision granting summary Judgment to Ms. 
Melanie Schekeryk, Mr. Peter Schokeryk. individually and d/b/a 
Arnelanin Music and Two People Music (defendants-counterclaimants) 


I 
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on the second and third counterclaims interposed in their Answer. 

3. I have been in the field of booking concerts and 
arranging for record production and publishing agreements in the 
entertainment industry for approximately ten years. At this time, 

I am President of one of the biggest theatrical agencies 
specializing in music in the world. Accordingly, I believe my 
knowledge is extensive of the custom and trade of the entertain¬ 
ment ihdustry in general, and the musical recording field in 
particular. 

4. I was not involved personally with the negotiation 
and execution of the several interrelated agreements among the 
parties which exist in this action but, based on my experience 

! 

and knowledge of both the custom and trade of the business and 
the parties involved in this matter I believe I am able to render 
an opinion concerning the effect of those agreements and their 

i 

compatibility with the normal business and trade of the music 

i 

i 

recording filed. 

5. I have reviewed the Court's opinion, dated June 17, 
1974, as well as the Songwriter's Agreement, the Co-Publishing 

I 

Agreement and the Artist Recording Agreement, each dated May 31, | 

1968, the Recording Settlement Agreement of May 14, 1971 and the i 

i 

Amendatory Letter Agreement, dated August 24, 1971. 

6. It is my opinion, based on the usual custom and 

i 

trade of the music recording industry, that the agreements are 
to be read together creating a complex sot of reciprocal 
obligations. For example, in the music industry it is well 
understood, although frequently not spelled out, that payments 
of royalties to an artist or composer are contingent upon full 
and complete performance by the artist or composer of his or her 
obligations under the respective agreements. 


i 




/ 
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7. It is also my opinion that the Amendatory Letter 
Agreement clearly eo n » '>mplates the intended release of the three 
recordings which arc part of the subject matter of such Agreement. 
I have been advised and understand, however, that the Court has 
found ambiguity in the interpretation and meaning of the 
Amendatory Letter Agreement and, therefore, I will • ot discuss 
that Agreement at lengtli except to make several pertinent 
comments. 

ft. It is clear, in my opinion, that the Amendatory 
Letter Agreement must contemplate the release of the recordings 
produced by defondant-counterclaimant Melanie Schekeryk 
("Melanie"). In my opinion the agreement makes no sense if it 
is claimed to be merely an agreement whereby Melanie is obligated 
to record, and not to release, three written compositions. 

9. In the popular music field, the publishing rights 
in compositions derive their value primarily from successful 
popular recordings. A hit record can sell an entire folio of the 
artist’s compositions. In fact, popular music publishers 
frequently do not publish any sheet music by an artist-composer 
until that artist has had a hit record. 

10. Thus, there is little value in having an artist- 
composer of Melanie's quality merely record three compositions. 
The release by Melanie of her recordings of her written compos¬ 
itions substantially increases the publishing value of all of 
the musical compositions written by Melanie pursuant to her 
agreements with pi aintiff-counterdefendanus. In fact, the 
release of the final three compositions helps to reimburse the 
recording and publishing companies for the advances that have 
been made to her by those companies in the early years of 
Melanin's career. 


1 


3 



1 

1 

1 
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1 

11. With a performer of Melanie's quality it is of the 


1 

1 

1 

utmost importance to obtain her personal performance of the 
music compositions she creates. It is that performance which is 
ultimately of more value than the mere possession of written 
' compositions to be performed by other unknown persons. 



12. Timely delivery of the compositions and timely 



! release of Melanie's recordings are clearly of the essence. The 

1 second paragraph of the Amendatory Letter Agreement states that 
j ! delivery is to be made "under and pursuant to" the 1968 Song- 
■ writer's Agreement, thereby incorporating all of the terms and 
i conditions of that Agreement by reference. Paragraph 14 of that 

1 

I 

1 


| 1968 Agreement makes timely delivery of the essence. 

1 


l! 

1968 SONGWRITER'S AGREEMENT AND RIDER 

1 

1 


13. I have also reviewed the Songwriter’s Agreement 


and the rider annexed to paragraph 6 thereof concerning the 


possible reversion of copyrights to Melanie’s written 
compositions. 

14. In my opinion, based on ray experience in the music , 
recording business, it is clear that the obligations of that l 

paragraph, and the annexed rider, were understood to be inter¬ 
related to. and contingent upon full and complete performance by 
the artist of, all of the artist's obligations, including 
delivery requirements, in the; Songwi ilet A,,rt.< men 

15. This is true even though paragraph 6 is a rider 
and contains a "time is of the essence" clause. It is .m l:-.; d 
practice in the music industry to use riders to avoid retyping 
an entire agreement and thus to save Lime. However, mei y 
because a reversionary clause such as this is in uoh a time¬ 
saving rider does not make it independent oi the rest of the 


i 


4 - 
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Agreement. In particular, the clause is not independent of the 
delivery requirements set forth in paragraph 14 of the Song¬ 
writer's Agreement. 

16. The time is of the essence clause in paragraph 6 
a standard negotiated term conceded to major artiste in the 
industry, does not mean that payments have to be made on a 
specific date. Putting together an accounting in the music 
industry is an incredibly complicated affair, and rarely ire 
accountings available even sixty days, much less forty-five days, 
after the close of an accounting period. As the Coui.'s opinion 
itself indicates, the person who does not receive royalties does 
not by and large suffer any damage. All that the payor is 
required to do is pay money. A time of the essence clause 
indicates that the payor is to prepare the .-counting on a top 
jj P riorit y basis. But no one would over construe the failure to 

j! Pay money on a specific date as precipitating a reversion of 

Ij 

copyrights. 


i „ 

- Sworn to before me this 
day of July, 1974 



mail** h. 

Notory KkUt, »,<*, of Hm VM 
Ne JI7JJ7400 
Ouolitxd In Hrw ro4 County 
Co ’"—<m (tphtt Mont) jo. 1974 
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X 


Exhibit H 

73 Civ. 3789 

AFFIDAVIT 


IMS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELAJJIE MUSIC, 

Defendants. 

x | 

STATE OF NEW YORK ) 

( SS. : 

COUNTY OF NEW YORK ) 


IRWIN SCHUSTER, being duly sworn, deposes and says: 

1. I am Vice President and Director of Professional 
j Activities of Screen Gems-Columbia and Colgems Music. I have 

! been with this company for six and one-half years. I have listened 
, to the tape recordings of three compositions which Mr. Arthur Kass 
j states were submitted to him as "recordings." It is my opinion 

' that, as presented, they are to be considered "demos," not 

I' n 

I recordings." They are not what industry standards would accept 
as recordings" because they embody only the use of a piano and 

vocal and are not commensurate in the amount of musicians used and 

i . 

, arrangement with, what are today's convnercia1 recordings offered 

for sale to the public. 

!j 

2. I have been in the music publishing business since 

i 

1955, nearly twenty years. 1 have heard hundreds and hundreds of 

1 


"demos." There is no question but that what I have just heard is a 
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KAMA RIPPA MUSIC, INC., 


Plaintiff, 


- against - 

MS. MELANIE SCHEKERYK, 
et al.. 


Defendants, 


Exhibit I 


affidavit 

73 Civ. 3789 
(Judge Knapp) 


I STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) SS *’ 

MARTIN GARBUS, being duly sworn, says: 

1. I am an attorney admitted to practice before this 

Oort, and am a partner in the law firm of Emil, Kobrin, Klein 
and Garbus. 

2- I have been special coonsol to plaintiff. Kama Kipp, 

Music, Inc. and Buddha Recordcj T „,. e 

na Records, Inc. for approximately five years. 

3. Based on information supplied to me from plaintiffs 
| boohs and records. I can attest that from the inception of the 
relationship between Melanie and plaintiff, an unchallenged 
practice arose by which plaintiff made royalty payments to 

Melanie at varying times quite unrelated to strict contractual 

dates. 

<• Although not contractually required, plaintiff 

Fai<i M ' Slanle *••**•* h*r writer's royalties on April 1 ,. 

^ addU ‘° n - tW ° <»» contractually required, were 

P. to he, against her co-publishing share of publishing 

royalties, one advance on January le, l„l. a „d another advance 










on September 17, 1971. 
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5. Of the 8 writer's royalties plaintiff paid to 
Melanie (due to the substantial advances paid to Melanie, she did 
not actually earn any writer's royalties until the beginning of 
1970, nearly two years after entering into the Songwriter's Agree¬ 
ment), 2 royalty payments were made approximately 80 days after 
the close of the relevant accounting period, 3 payments were made 
approximately 100 days after the close of the relevant accounting 
period, 2 payments were made approximately 120 days after the close 
of the relevant accounting period, and 1 payment was made Over 180 
days after the close of the relevant accounting period. 

6. It is in this context that the two 1973 demand letter 
threatening reversion of copyright must be viewed. Both demand 
letters were served in the midst of hostile, adversary negotia¬ 
tions following a breach by Melanie of her obligations to plaintiff 
During these negotiations, plaintiff was trying to arrive at amic¬ 
able settlements without the necessity of litigation. Based on 
the prior payment history described above, plaintiff and I then 
believed, and still do believe, that both demand letters were 
intended and understood as bargaining tools in connection with 
such negotiation. Had a demand for reversion really been intended, 
a fresh demand letter, disavowing bargaining intentions, would have 
been sent after negotiations were concluded or terminated. 

7. Melanie virtually acknowledged as much, at least in 
connection with the first demand letter, by withdrawing the demand 
when a satisfactory agreement had been reached in the negotiations 
with Paramount Records, Inc. 

8. In connection with plaintiff's motion for modificatior 
3f this Court ' s 0r der pursuant to its June 17, 1973 Opinion, I 


- 2 - 








_ 487A 

wish to point out to the Court the large number of musical composi¬ 
tions registered for copyright as compared to the very small number 
of songs which achieve popularity due to the efforts of recording 
and music publishing companies. 


9. Based on the Report of the Register of Copyrights 
for fiscal year 1973, I note that 95,296 musical compositions were 
registered for copyright in fiscal year 1973. A copy of the 
[Report setting forth this number is annexed hereto as Exhibit "1". 


5 ? 


10. This large number of copyrights must be compared 
with the only 596 songs which reached the top 100 in popularity 
during 1973.(see July 25, 1974 affidavit by Arthur Kass, H 15, 
submitted in connection herewith). 


V/nSSv 


MARTIN GARBUS 


Sworn to before me this 
day of July, 1974. 




Notary^ Public 





GlO«IA j HOIME* 

NO,or* fubl.c. •* Y0,k 

No 

CrmmiMioo E.p»«* '*o ,ch 30 - , V 
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16 REI’OKl OE HIE REGISTER OK COPYRIGHTS, 1973 

Number of Reputations by Subject Mutter Class, Fiscal years 1969-7i 


Oju 

Subject matter of copyright 

1969 

1970 

19/1 

1972 

1973 

A 

Hook.'. including pamphlets, leaflets, tie. . . 

83.603 

88,412 

96,124 

101,211 

104.523 

B 

Periodicals (issues) . 

. 80,706 

83.862 

84,491 

84.686 

88.553 


(HU) Contributions to newspapers and 
periodicals . 

1.676 

1.94 3 

1.884 

2.0H4 

2.074 

c 

Lectures, sermons, addresses. 

1,155 

1.669 

1.855 

1.9 0 

1.714 

D 

Dramatic or dramatico-musical compositions 

3.213 

3,352 

3.553 

3.8 >8 

3,980 

E 

Musical compositions. 

83.608 

88.919 

95.202 

97,482 

95,296 

F 

Mips *. 

2.024 

1,9 21 

1.677 

1.6)1 

1.914 

G 

Woiks of a/t, models, or designs. 

5.630 

6,807 

7.916 

7,901 

8.621 

H 

Reproductions of works of art . 

2.489 

1.036 

3,047 

1.4 14 

3,190 

' 

Drawings or plastic woiks of a scientific or 
technical character . 

552 

835 

924 

1.059 

1.114 

1 

Photographs. 

936 

1.171 

1.160 

1.140 

1.154 

K 

Prints and pictorial illustrations. 

2.837 

3.173 

4.209 

4,5 24 

4.441 


(kk) Commercial prints and labels . . 

4.798 

5,255 

4.424 

4.118 

4.216 


Motion picture photoplays. 

1.066 

1.244 

1,169 

1.816 

1.449 

M 

Motion pictures not photoplays. 

1.298 

1,101 

1.226 

1.388 

1.4 20 

N 

R 

Sound recordings. 

Renewals of all classes. 

25.667 

21.316 

20.815 

1.141 

23 219 

6,718 

23,071 


Toll!. 301.258 316,466 129.690 344,574 353.648 


Number of Articles Deposited. Fiscal Yeats 1969-7J 


Clau 

Subject matter of copyright 

1969 

19/0 

1971 

19/! 

19/3 

A 

Books, including pamphlets, leaflets, etc. 

164,958 

1 14.519 

189,887 

203.K75 

20* r. /1 

B 

fcnodicab. 

160.707 

166.9/6 

168,1 14 

168.46) 

126.112 


(BB) Contributions to newspapers and 
periodicals. 

1.676 

1.941 

1 864 

2.in-4 

2.0/4 

C 

Lectures, sermons, addiesscs 

1.155 

1.669 

1,855 

1.910 

1.714 

D 

Dramatic or dramatics musical compositions 

1,561 

1 751 

1.993 

4/16 

4.518 

E 

Musical compositions. 

103.164 

110.010 

116.51/ 

11 7,4 25 

114 )/K 

F 

Maps. 

4.017 

Mil) 

3.152 

3,764 

!,7Kt 

G 

Works of art, models, or designs 

9,6 KU 

11./ in 

I) 894 

1 3.590 

14,8 1» 

>1 

Repioductions of works of art 

4.81 1 

6.0)0 

6.056 

6.821 

6.11 1 

1 

Drawings or pLsdc works of a scientific or 
technical character . 

839 

1.26/ 

1.419 

1.614 

1.87) 

J 

Photographs. 

1.565 

2.08H 

2.056 

2.0.8 3 

2.4/1 

K 

Bints an«2 pictorial illustrations 

5.671 

6.740 

8.417 

9,11 >6 

8.8/ 1 


(kh) Commercial pnnts and latwis 

9.595 

10,510 

8.846 

8.235 

8,408 

L 

Motion-ps.tuie photoplays .... 

2 100 

2,448 

2,305 

3.593 

2.855 

M 

Motion pictures not photoplay s ... 

2,4 71 

2.460 

2.318 

2 648 

2 654 

N 

Sound rec ordings ... . 

Totai. . 

476.010 

505.995 

510.933 

2.282 

551.069 

1 ).)88 

570.931 


1 . 
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•' r:;TTr,) STATEU DISTRICT COURT 
, SDH - II;!HIC DISTRICT OK NEW YORK 


KA/1A RIFPA MUSIC, INC., 


-against- 


Plaintiff 


MS. MELANIE SCHEKERYK, MR. PETER 
:: SCHEKERYK, individually and d/b/a 
j AMELAI1IE MUSIC, INC., 


Defendants. 


-and- 


SCf - rE *ERYK, individ- 
u. lly and d/b/a A’.ELANIE MUSIC and 

T1JH Dpastp m.nro _ ^ 


TWO PEOPLE MUSIC, INC., 


Counterclaimants, 


-against- 


MUSI C. INC., KAMA SUTRA 
j nusxc , 1Nl -- and BUDDAH RECORDS, INC., : 


Counterdefendants. 


NOTICE OF APPEAL 


Exhibit J 


JUDGE WHITMAN KNAPP 


73 Civ. 3789 


j; s I R S : 

I 

j 

Notice is hereby given that plaintiff-counterdefendant, j 
j! Kama Ripp a Music, Inc., hereby appeals to the United States Court | 
j| ° f Appeals for the Soc °nd Circuit from that portion of the Order j 
I; and Judgment entered in the above action by the Honorable Whitman j 
j; KnaPP ' UnltCd States Di8trlct Jud ^ on July 22, 1974 , which grants! 

; defendant-counterclaimant Melanie Schekeryk’s cross-motion for 
j! SU!mar * judgment on the second and third counterclaims against 
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plaintiff-counterdefendant Kama Rippa Music, Inc. 


Dated: New York, New York 
July 26, 1974 

Yours, etc., 

EMIL, KOBRIN, KLEIN (. GARBUS 
Attorneys foi Plaintiff- 
Counterdefendant 


By__ 

A Member of the Firm 

Office and Post Office Address 
540 Madison Avenue 
New York, New York 10022 
Tel. No.: (212) 688-6040 

TO: 

CLERK, UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
United States Court House 
Foley Square 

New York,, New York 1000 7 
SANDOR FRANKEL, ESQ. 

Attorney for Defendants-Counterclaimants 
225 Broadway 

New York, New York 10007 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x Exhibit K 


KAMA RITPA MUSIC, INC., 
Plci intiff, 

-against • 


MS. MELANIE SCHEKERYK, MR. PETER 
SCHEKERYK, individually and d/b/a 
AMELANIE MUSIC, 


_Defendants. 

STATE OF NEW YORK ) 

) s s. s 

COUNTY OF NEW YOKK ) 




73 Civ. 3789 
AFFIDAVIT 


HARLEY I. LEWIN, being duly sworn, deposes and says: 

1. I am a member of the Bar of the State of New York 
and am presently employed by American Talent International, Ltd., 
as General Counsel. American Talent International, Ltd., is a 

New York corporation with offices at 888 Seventh Avenue, New York,! 
New York. 

i 

i 

2. Prior to my employment as described above, I was 
associated with the law firm of Emil, Kobrin, Klein & Garbus. In 
such capacity I was responsible for the drafting of the great 
bulk of the documents involved in the instant case and, more 
particularly, secured the initial Order of Attachment in the 
Supreme Court of the State of Hew York. 

i 

3. With respect to said Order of Attachment, the assets 
of the defendants were attached by service upon the plaintiff 

itsclf who dt that tine held certain of the defendant’s monies and 
by service upon defendant's attorney. 
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4. While it may be that objection could be raised to 
the matter of service of an Order of Attachment upon oneself, 1 

i 

specifically made request of the appropriate personnel in Special j 

l 

Term, Part II of the Supreme Court of the State of New York who 

I 

are charged with reviewing all submitted documents for attachment i 

I 

prior to their going to the Justice then sitting. 

t 5. I call specific attention to the fact that we were 
attaching in effect ourselves and asked whether this procedure 
had been previously followed and found acceptable by the State 
authorities. The answer given was in the affirmative and as a 
result I proceeded to submit the papers for review of the Justice 

then sitting. The Justice ultimately executed them and the ’ 

! 

judgment was levied. 

j 

6. To my knowledge, in addition to the above described '■ 
factual pattern, the service of an Order of Attachment upon 

•• i 

oneself is not uncommon. Prior to the instant case I, as attorney 
for several clients, secured similar orders based on the factual '• 

I 

pattern that revealed no assets but those temporarily located ' 

I 

within the control of the eomplainant/plaintlL t itself. , 

7. An Order of Attachment makes no distinction as to 

who holds the assets sought to be secured. Pr jvi.led one falls 
within the provisions of the statute dcline.il ing attachment 
requirements (CPLR § 6201 ) it does not seem illogical to 

attach oneself. To the contrary, it would that by submitting 

to Court, procedure and repealing to the C urt tn.T.i the outset 
that the plaintiff itself holds the asset . Lo be attached (as 
opposed to simply non-payment, using tin money held as a "club"). 


- 2 •• 
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KAMA RIPPA MUSIC, INC., , 

Plaintiff, , 

- against - , 

MS. MELANIE SCHEKERYK. MR. PETER , 

£CHEI\EUYK, individually and d/ls/a 
AMELANIE MUSIC, 


Defendants. 


- and - 

MEIANIB and PETER SCHEKERYK, indi¬ 
vidually and d/b/a AMELANIE MUSIC 
and TVJO PEOPLE MUSIC, 

Counterclaimants, 

- against - 

KAMA RIPPA MUSIC, INC., KAMA SUTRA 
MUSIC, INC., and BUDDAH RECORDS, 

use.. 


OR P B R 
73 Civ. 3789 


Counterdefendants. 


This motion by plaintiff seeks three forms of relief, 
kl) sotting aside the ordor granting summary judgment; (2) 
modifying the order, or (3) staying its execution. All CU ch 
relief is denied. 


The part of the motion seoking to set aside tho order 
is based upon assertions that the contract does not mean what 
0 it says. iuch asaortions are barred by the paroi evidence rule. 
Tho critical clauee of the contract is as follows. 

"The payment of royaltien when due arc of the essence. 
Accordingly, if Publisher fails to account and pay 
royalties in accordant x;ith this Paragraph and such 
failure and default continues following thirty (3u) 
days written notice of such failure and default, this 
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al1 rights in Rnd 

revert to thi ftita, I? f0ra COVered 8ha H 
•pecifically enforced." * pr0vision be 

sev.r.1 affidavit. are ^ to *. general 
that the foregoing language doe3 ^ afc -u _ ^ ^ ^ 

but is simply an indication that 

on that the payment of royalties would 

bo given "first priority* t «.w , 

ty • find the language quoted to be un¬ 
ambiguous and not susceptible to variation k. 

variation by parole evidence. 

With r.epect to th. potion to Podlfy. , flnd ^ 
"roatitution" law cl t.d to be lnappllceble. n.. or d„ .. 
originally entered do., not direct reetltution. „ ^ 
grants specific performance of a contract. 

With respect to th. application for a atay pending 
appeal, it i. py belie, that etaya pending ,pp..i 
appropriately th. province of the Court of tp^.. ^ , ppU . 

cation la accordingly denied. 

In conclusion I would note th»t m, r , , 

note tnat Mr. Lowin'a affidavit 

Exhibit k to th. oction paper., pi.... the point. d.„i.i 

« th. defenee of i^ibility did not re.t upon . , lnd i n9 ^ 

U> * * tt * Ch -" t but upon the obvlou. fact that 

Plelntiff .t .11 tip., had it in it. uncontrolled power to direct 
the Sheriff to r.le... the ett.chp.nt to th. ..tent n~.ee.ry 
« .now plaintiff to copply with it. contractual obligation.. 


The motion is in ,u respects denied.. 

: \ 


30 ORDERED. 


Dated. New York, New York 
Jbly 30. 1974. 




WHITMAN KNAPP. U.S.D.yr 













































